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(i) 
QUESTIONS PRESENTED 


1. Whether a nonresident citizenship claimant can obtain a de 
novo hearing on the issue of his nationality in a review of a deportation 
order in the District of Columbia pursuant to the provisions of Section 
10(e)(6) of the Administrative Procedure Act, 5 U.S.C. 1009(e)(6). 


2. Whether Section 360 of the Immigration and Nationality Act 
of 1952 (8 U.S.C. 1503) is a bar to the maintenance of an action for 
review of a deportation order in the District Court for the District of 
Columbia under the provisions of the Administrative Procedure Act 
and the Declaratory Judgment Act. 


3. Whether the appellee by failing to raise before answer an 
objection to trial of the action in the District Court for the District of 
Columbia has not waived any defense he may have on that issue. 


4. Whether the whole record of the administrative proceedings 
supports a finding of deportability based upon reasonable, substantial 
and probative evidence where undue, if not controlling weight was given 
to an admittedly erroneous certificate of arrival which had been based 
upon hearsay on hearsay. 


o. Whether the finding of deportability was made in accordance 
with law where the administrative agency imposed the burden of dis- 
proving alienage upon the appellant who had made a substantial showing 
in support of his claim of citizenship. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 865 


JOSEPH FRANK, 


Appellant, 
Vv. 
HERBERT BROWNELL, JR., 
Apellee 


BRIEF FOR APPELLANT 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the District Court granting 
Summary judgment to the appellee and dismissing the complaint insofar 
as it seeks a trial de novo on appellant's claim that he is a citizen of 
the United States. The jurisdiction of the District Court was invoked 
under 28 U.S.C. 2201 and 5 U.S.C. 1009. This Court has jurisdiction 
of this appeal under 28 U.S.C. 1291. 
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STATUTES AND REGULATIONS INVOLVED 
The Declaratory Judgment Act, 28 U.S.C. 2201, directs that: 


"In a case of actual controversy within its jurisdiction, 
except with respect to federal taxes, any court of the United 
States, upon the filing of an appropriate pleading, may de- 
clare the rights and other legal relations of any interested 
party seeking such declaration, whether or not further 
relief is or cauld be sought. Any such declaration shall 
have the force and effect of a final judgment and shall be 
reviewable as such." 


Section 10 of the Administrative Procedure Act, 60 Stat. 243, 


> U.S.C. 1009, provides in part as follows: 


"Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency dis- 
cretion - 


(a) Right of Review - Any person suffering legal 
wrong because of any agency action, or adversely 
affected or aggrieved by such action within the mean- 
ing of any relevant statute, shall be entitled to judicial 
review thereof. 


(b) Form and Venue of Action - The form of pro- 
ceeding for judicial review shall be any special statu- 
tory review proceeding relevant to the subject matter 
in any court specified by statute or, in the absence or 
inadequacy thereof, any applicable form of legal action 
(including actions for declaratory judgments or writs 
or prohibitory or mandatory injunction or habeas cor- 
pus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or 
criminal proceedings for judicial enforcement except 
to the extent that prior, adequate, and exclusive 
opportunity for such review is provided by law." 


(e) Scope of Review - So far as necessary to 
decision and where presented the reviewing court 
Shall decide ali relevant questions of law, interpret 
constitutional and statutory provisions, and deter- 
mine the meaning of applicability of the terms of 
any agency action. It shall (A) compel agency 
action unlawfully withheld or unreasonably delayed; 
and (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to 


“eo 


constitutional right, power, privilege, or immunity; 
(3) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) un- 
supported by substantial evidence in any case sub- 
ject to the requirements of sections 7 and 8 or other- 
wise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts 
to the extent that the facts are subject to trial de 
novo by the reviewing court. In making the fore- 
going determinations, the court shall review the 
whole record or such portions thereof as may be 
cited by any party, and due account shall be taken 
of the rule of prejudicial error." 


Section 503 of the Nationality Act of 1940 (54 Stat. 1171; U.S.C. 
903) provides in pertinent part: 


"If any person who claims a right or privilege 
as a national of the United States is denied such 
right or privilege by any Department or agency, 
or executive official thereof, upon the ground that 
he is not a national of the United States, such person 
regardless of whether he is within the United States 
or abroad, may institute an action against the head 
of such Department or agency in the District Court 
of the United States for the District of Columbia or 
in the district court of the United States for the dis- 
trict in which such person claims a permanent 
residence for a judgment declaring him to be a 
national of the United States. . . ." 


Section 360 of the Immigration and Nationality Act of 1952 
(66 Stat. 273; 8 U.S.C. 1503) provides in part: 


(a) If any person who is within the United States 
claims a right or privilege as a national of the United 
States and is denied such right or privilege by any de- 
partment or independent agency, or official thereof, 
upon the ground that he is not a national of the United 
States, such person may institute an action under the 
provisions of Section 2201 of Title 28, United States 
Code, against the head of such department, or inde- 
pendent agency for a judgment declaring him to be a 





national of the United States, except that no such 
action may be instituted in any case if the issue of 
such person's status as a national of the United 
States (1) arose by reason of, or in connection with 
any exclusion proceeding under the provisions of 
this or any other act, or (2) is in issue in any such 
exclusion proceeding. An action under this sub- 
section may be instituted only within five years 
after the final administrative denial of such right 
or privilege and shall be filed in the district court 
of the United States for the district in which such 
person resides or claims a residence, and juris- 
diction over such officials in such cases is hereby 
conferred upon those courts." 


Rule 12 of the Federal Rules of Civil Procedure provides: 


"(b) Waiver of Defenses. A party waives all 
defenses and objections which he does not present 
either by motion as hereinbefore provided or, if 
he has made no motion, in his answer or reply, 
CXCODE ee on 


STATEMENT OF THE CASE 

Appellant was born in Russia. He was brought to the United 
States as a child by his mother on September 9, 1909. His father was 
naturalized as a citizen of the United States on November 28, 1921. 
The crucial issue herein is whether appellant was born in December 
1900, as he contends, or in December 1899, as contended by the 
Government -- i.e. whether he was a minor at the time of his father's 
naturalization. As stated by the Board of Immigration Appeals on 
September 16, 1955 (J. A. 18): 


"The only issue in this case is that of nationality 
since the respondent is clearly deportable on the 
warrant charge if he is an alien. The Government 
disputes respondent's claim that he was a minor at 
the time of his father’s naturalization. . . . If the 
respondent was a minor at the time of such naturali- 
zation, he would have acquired United States citizen- 
ship under the provisions of section 2172 of the revised 
statutes as amended by section 5 of the Act of March 2, 
1907." 
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In 1936 appellant was subjected to deportation proceedings upon 
the ground that he was an alien who had been convicted of a narcotic 
offense in 1935. After hearings and review the Board of Review ruled 
that the alienage of the appellant had not been established and the de- 
portation warrant was cancelled. (J. A. 1, 2, 5, 18, par. 10-12, 
admitted by answer). 


Deportation proceedings upon the identical charge were instituted 
again in 1954. At their conclusion deportation of the appellant was 
ordered (J. A. 2,3,6,31). Appellant then sought judicial review below, 
asserting in his complaint that he was a minor at the time of his 
father's naturalization, having been born on December 9, 1900; that 
the determination in the 1936 deportation proceeding had not been given 
appropriate weight; that the finding of alienage in the 1954 proceeding 
was not based upon reasonable, substantial, or probative evidence; and 
that the Government had failed to meet its burden of proof in establish- 
ing appellant's alienage (J. A. 1, 2,3, par. 6, 13, 17-19). 


Appellee answered the complaint in October, 1955 (J.A. 4), and 
in February, 1957, moved for summary judgment upon the basis of 
Marcello v. Bonds, 349 U.S. 302 (1954), and Mannerfrid v. Brownell, 
238 F.2d 32 (D.C. Cir., 1956) (J. A. 8). The District Court permitted 
judicial review of the administrative record, granting summary judg- 
ment to appellee upon such review. It refused to grant a de novo hear- 
ing upon the issue of alienage, ruling that such hearing could under 
8 U.S.C. 1503 be granted only in Pittsburgh, the residence of appellant. 
The Court ruled that although the problem was one of venue, and al- 
though appellee had never raised the issue, there had been no waiver 
under Rule 12(h) of the Federal Rules of Civil Procedure because the 
complaint failed to apprise the appellee that a de novo trial was 


sought (J. A. 10,11,12). The complaint was therefore dismissed without 
prejudice to a de novo trial in Pittsburgh (J. A. 14). This appeal 
followed. 





SUMMARY OF ARGUMENT 

A citizenship claimant who is subjected to an order of deportation 
has been entitled to a de novo hearing upon the issue of his citizen- 
ship since Ng Fung Ho v. White, 259 U.S. 276 (1922). His procedural 
tool prior to the Immigration and Nationality Act of 1952 was a writ of 
habeas corpus, Heikkila v. Barber, 345 U.S. 229, 236 (1953); or a 
declaratory judgment action, Perkins v. Elg, 69 App. D.C. 175, 
affirmed and modified, 307 U.S. 325 (1938). Under the 1952 Act an 
action for declaratory judgment is clearly available to test the juris- 
diction of the Immigration and Naturalization Service over a citizen- 


ship claimant and the validity of an order of deportation, Shaughnessy v. 
Pedreiro, 349 U.S. 48 (1955), as well as the validity of an order of ex- 
clusion, Brownell v. Tom We Shung, 352 U.S. 180 (1956). 


The United States District Court for the District of Columbia, 
having jurisdiction over both the subject matter of the action below and 
the appellee, is a court of competent jurisdiction, Perkins v. Elg, 
supra; 5 U.S.C. 1009(b). The scope of inquiry whether by habeas 
corpus or by declaratory judgment is the same. Shaughnessy v. 
Pedreiro, supra; Brownell v. Tom We Shung, supra; U.S. ex rel. 
Brzovich, 222 F.2d 840, 841 (7th Cir., 1955). 


The trial court correctly entertained an action for declaratory 
judgment to review the order of deportation. Rubinstein v. Brownell, 
92 App. D.C. 328, 206 F.2d 449 (1953), affirmed 346 U.S. 929 (1953). 
Having jurisdiction as the reviewing Court, 5 U.S.C. 1009(e), it was 
incumbent upon the trial court not merely to review the administrative 
record, but in view of the allegations of the complaint, to accord a 
trial de novo upon the issue of citizenship. Ng Fung Ho. v. White, supra. 
If it found after hearing the facts as to nationality, that the appellee's 
finding of alienage was unwarranted, the trial court was required to 
set the order of deportation aside. 5 U.S.C. 1009(e)(6). 
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Because of the supposed effect of section 360 (a) of the Immigra- 
tion and Nationality Act of 1952, 8 U.S.C. 1503(a), although reviewing 
the administrative record on the issue of citizenship, the Court below 
declined to hear testimony on the question. It recognized the appellant's 
right to a de novo hearing on the issue, but it ruled that only the 
District Court of the appellant's residence could accord such a hearing 
(J.A. 10, 13). 


The trial court misconceived the source of power to grant de novo 
hearings to citizenship claimants. The Court believed that such power 
was derived from statute, from 8 U.S.C. 1503, and from its predecessor, 
8 U.S.C. 903, rather than from the due process requirements of the 
Fifth Amendment, Ng Fung Ho v. White, supra. The statutory 
language and the legislative history of both statutes indicate that its 
purpose was not related to review of deportation orders under the immigra- 
tion statutes, but rather that it was to afford a special statutory procedure 
as an independent action for citizens who had been ruled expatriated by 
the manifold provisions of the revised nationality laws, and for determina- 
tion of claims of citizenship by persons abroad. 


In any event, any objections to the trial below necessarily were 
objections as to venue and were waived by the failure of appellee to 
make his objection prior to answer. Rule 12(h), Federal Rules of 
Civil Procedure. 


A review of the whole record of the administrative proceeding, 
discloses that the deportation order was not supported by reasonable, 
substantial and probative evidence. The appellee gave undue, if not 
controlling, weight to a certificate of arrival which both appellant and 
appellee admit is erroneous as to the date of birth of the appellant and 
which was hearsay upon hearsay. Finally, despite a substantial 
showing by the appellant that he is in fact a citizen, the appellee, 
contrary to the requirement of U.S. ex rel. Bilokumsky v. Tod, 263 U.S. 
146 (1923), placed the burden of disproving alienage upon the appellant 


rather than upon the Government. 


ARGUMENT 


APPELLANT'S RIGHT TO A DE NOVO HEARING 
UPON HIS CLAIM TO CITIZENSHIP STEMS FROM 
THE DUE PROCESS CLAUSE OF THE FIFTH 
AMENDMENT, NOT FROM SECTION 360 OF THE 
1952 IMMIGRATION ACT, OR ITS PREDECESSOR 


It must be conceded, as the Court below recognized, that the 
appellant is entitled to a de novo hearing upon his claim of citizenship. 
Since the decision of the United States Supreme Court in Ng Fung Ho v. 
White, 259 U.S. 276 (1922), the courts have held that whatever may be 
the scope of review in deportation proceedings as to other issues, a 
citizenship claimant could obtain a de novo hearing on the issue of his 
nationality. U.S. ex rel. Bilokumsky v. Tod, 263 U.S. 146 (1923), 
Kessler v. Strecker, 307 U.S. 22 (1938); Heikkila v. Barber, 345 U.S. 
229, 236 (1953); St. Joseph Stockyards Co. v. United States, 298 U.S. 
38 ([935), concurring opinion at 77; Riley v. Howes, 24 F. 2d 686 
(Ist Cir., 1928); Espino v. Wixon, 136 F. 2d 96 (9th Cir., 1943); 

U.S. ex rel. Medieros v. Watkins, 166 F. 2d 897, 899 (2nd Cir. , 1948); 
Carmichael v. Delaney, 170 F. 2d 239 (9th Cir. 1948); Ex parte Gros, 
123 F. Supp. 718 (N. D. Calif. 1954); U.S. ex rel. Jim Leong v. 
O'Rourke, 125 F. Supp. 769, 770 (W.D. Mo. 1954). 


The issue on appeal is whether the court below with its admitted 
power to review the validity of an order of deportation has jurisdiction 
to grant appellant a de novo hearing on his claim of citizenship, or 
whether as to that claim the hearing may be accorded only by the court 
in the district of his residence. The trial court found the latter. 


The error of the trial court arises from its misconception of the 
source of the authority for de novo hearings on claims of citizenship 
which are asserted in deportation proceedings. The trial court found 
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it in the Immigration and Nationality Act. "The governing statute," 
said the Court, “is the Immigration and Nationality Act of 1952, more 
particularly in section 360 thereof. . ."(J.A. 11). ™. . . The 
Statute (section 360) and its antecedent, section 503 of the Nationality 
Act of 1940 (8 U.S.C. 903), provide where the actions shall be brought 
and what procedure shall be utilized." (J.A. 13). 


The right of the appellant to a de novo hearing on his claim of 
citizenship, however, does not at all derive from section 360 (8 U.S.C. 
1503) or its predecessor, section 503 (8 U.S.C. 903). The right toa 
judicial hearing on that issue preceded both statutes, and it is based 
not upon any statute, but upon the due process clause of the Fifth 
Amendment. 


A claim of citizenship,or a claim denying alienage, is a denial of 
the jurisdiction of the executive to order deportation. As such, it raises 
a jurisdictional fact, evidence as to which may be presented in a judicial 


hearing. 


The principle was stated in Ng Fung Ho v. White, supra, at 284: 


"Jurisdiction in the executive to order deportation 
exists only if the person arrested is an alien. The 
claim of citizenship is thus a denial of an essential 
jurisdictional fact. . . . To deport one who so claims 
to be a citizen obviously deprives him of liberty. .. . 
It may also result in loss of both property and life; 
or of all that makes life worth living. Against the 
danger of such deprivation without the sanction af- 
forded by judicial proceedings, the 5th Amendment 
affords protection in its guaranty of due process of 
law. .. . It follows that (the petitioners) are 
entitled to a judicial determination of their claims 
that they are citizens of the United States. . . ." 


As has been noted above, this rule has since been followed con- 
tinuously by the courts in deportation cases both before and after the 
enactment of section 360 of the Act of 1952 and its predecessor, section 
503 of the Nationality Act of 1940. 
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A. Section 503 of the Nationality Act of 1940. 


The status of judicial review for citizenship claimants and 
particularly their right to obtain a de novo hearing of the evidence 
pertaining to their nationality were before the Congress when the 1940 


Act was under consideration. 


In the Message of the President of the United States transmitting 
the proposed code of nationality laws, Part 1, Hearings before the House 
Committee on Immigration and Naturalization on H.R. 6127, superseded 
by H.R. 9980, 76th Cong., ist Sess., pp. 504-5, the Executive observed 
that persons who had been denied recognition as American nationals, 
either abroad or within the United States had available as remedies 
either an action for declaratory judgment or a writ of habeas corpus. 


In commenting upon section 406 of the proposed code, which 
provided that loss of nationality shall result from acts of the national, 
the report stated: 


"It may be added that a person who shall have been 
denied recognition abroad as an American national by 
a diplomatic or consular officer of the United States 
upon the ground that such person had expatriated him- 
self by the performance of one of the acts specified in 
this chapter would not be without a legal remedy in 
case he should deem the ruling in his case unjustified 
and such ruling should be upheld by the Department of 
State. If such a person should be unable to take 
advantage ofthe provision of section 274D of the 
Judicial Code, as amended by the act of Congress of 
June 14, 1934 (48 Stat. pt. 1, 955), concerning 

‘ declaratory judgments, he might, upon arrival ata 
port of entry into the United States and denial of entry 
as a national, resort to habeas corpus proceedings 
upon the ground that he is entitled to enter the United 
States as a national thereof. There seems to be no 
doubt as to the possibility of having a judicial decision 
in cases of this kind, if a person applying for 
admission to the United States as a national thereof 
submits substantial evidence of the facts upon which 
his claim to American nationality may be based but 
is denied a fair hearing upon the facts, Chin Yow v. 
United States (1907), 208 U.S. 8, or the facts being 
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admitted, he is denied admission upon the ground that 
under the law he has not American nationality, Weedin 
v. Chin Bow (1927), 274 U.S. 657. 


"The question of nationality may also be presented 
to a court for determination through habeas corpus 
proceedings in the case of a person who has previously 
entered the United States and is held for deportation 
from the United States as an alien but who claims the 
right to remain in the United States upon the ground 
that he is a national thereof (Ng Fung Ho (1921), 259 
U.S. 276; United States ex rel. Bilokumsky v. Tod_ 
(1923), 263 U.S. 149. an 


"Some of the most important decisions of the 
courts in this country concerning nationality have been 
obtained through habeas corpus proceedings. (See 
for example, United States v. Wong Kim Ark (1898), 
169 U.S. 649; Weedin v. Chin Bow (1927), 274 U.S. 
657; Camardo v. Tillinghast, 29 F. (2d) 527). In 
cases brought before the courts on petition for 
habeas corpus the burden is ordinarily upon the 
Government to prove alienage (Bilokumsky v. Tod, 
supra)." 


Thus it is clear that at the time of the enactment of the Nationality 
Act of 1940 no additional statute was required in order to obtain for a 
citizenship claimant who was in the United States the right to obtain 
either through habeas corpus proceedings or by way of an action for 


declaratory judgment a hearing upon his claim to citizenship. 


The purpose of section 503 which was added to the Nationality Act 
in conference, Senate Report No. 3019, on H.R. 9980, 76th Cong., 3d 
Sess. , was explained by the House Manager of the Bill, Representative 
Rees, 86 CONG. REC. 13247, Part 12: 


"We have a rather new situation here, and that 
is, we are cutting off the claim to citizenship of 
these thousands of persons under this provision in 
the bill who do not comply with its terms, and there- 
fore it was deemed desirable that some chance be 
given them to have what might be termed their day 
in court. We have safeguarded the situation 
extremely carefully and feel that so far as possible, 





12 


we have prevented any abuse of it. It was my 
contention when the measure was up for 
consideration in the committee that such people 
did have the right to go to court either ona 
declaratory judgment or under a writ of habeas 
corpus, but there was a feeling on the part of 
others that they may not have that right." 


The feeling to which Congressmen Rees referred was asserted 


by Henry F. Butler, who originated the proposal contained in Section 503. 


Mr. Butler's concern was directed not to the citizenship claimant who 
was in the United States for he admittedly had available to him judicial 
remedies, but to the citizen abroad who might be ruled expatriated by 
an American Consul and was, being abroad, thought to be without 


recourse to courts in the United States. 
Said Mr. Butler during the Hearings on the bill, supra at p. 285: 


"He (the expatriated citizen) has no opportunity 
to be heard and there is no provision in here for any 
review, and there is no court abroad which has 
jurisdiction over the case. 


"It is suggested rather naively that he could 
come to the United States and when denied admittance 
at the port of entry sue out a writ of habeas corpus 
and have his case tried. 


"But how is he to get to the port of entry unless 
he happens to be in a contiguous country, because 
it is a serious offense for a steamship company to 
bring to a port of entry a person who is not in 
possession of a valid document of admittance to this 
country. He would practically have to be a stowaway." 


In addition to the problem of gaining access to the court, the 
nature of the scope of review of an exclusion order in a habeas corpus 


proceeding is more limited and does not assure a de novo hearing to the 
citizenship claimant in that posture. United States v. Ju Toy, 198 U.S. 
253 (1904); U.S. ex rel. Medeiros v. Watkins, supra at 899. 
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The purpose and the effect of Section 503, therefore, was to pro- 
vide a special statutory procedure for determination of citizenship 
claims by citizens "regardless of whether he is within the United States 
or abroad" (8 U.S.C. 903). In addition, the action was an independent 


action and not an action for administrative review. The citizenship 
claimant was consequently not limited by the narrow scope of review of 
exclusion orders in habeas corpus proceedings. 


As the Circuit Court of Appeals for the 9th Circuit has observed 
in Wong Wing Foo v. McGrath, 196 F. 2d 120, 122 (9th Cir. , 1952); 


". . . the court below regarded the proceeding 
as though it were a review trial de novo. We can 
find nothing in the language of 903 warranting treating 
the action there provided as anything other than an in- 
dependent action which plaintiff could have brought as 
soon as the immigration officials refused to accept 
his passport and to allow him to enter. Such an 
action brought at once could not have had its 
independent character changed by a subsequent 
administrative proceeding. . . 


"Nothing in the above text (8 U.S.C. 903) 
suggests that the 'action for a judgment declaring 
him to be a national’ is to succeed some prior 
administrative proceeding. This section is largely 
invoked where there has been no administrative 
proceeding at all. Such is the case where the 
Department of State refuses to give a passport, 
Perkins v. Elg, 307 U.S. 325, 59S. Ct. 884, 83 L. 
Ed. 1320; Podea v. Acheson, 2 Cir., 179 F. 2d 
306; or where a consul refuses to register a person 
as a United States national, Acheson v. Mariko 
Kuniyuki, 9 Cir., 189 F. 2d 741; or refuses to 
allow a person claiming American citizenship to 
come to this country, Acheson v. Yee King Gee, 

9 Cir., 184 F. 2d 382; or where American 

citizens acting under claimed duress have filed with 
the Attorney General notices of their renunciation of 
citizenship and then later seek to have them set aside, 
McGrath v. Tadayasu Abo, 9 Cir. 186 F. 2d 766. 

In none of the above cases is the Section 903 action a 
trial de novo. There has not been anything tried by 
the Department of State or Justice to be tried again 
as on appeal or review." 
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As a result Section 503 became the vehicle for citizenship claim- 
ants outside the United States to obtain a judicial hearing upon their 
claims to citizenship without the need for submitting themselves to 
arrest and detention (assuming that possibility were available to them) 
required for a habeas corpus proceeding, and without the need for a 
prior administrative proceeding. See U.S. ex rel. Chu Leung v. 
Shaughnessy, 176 F. 2d 249 (2d Cir., 1949); Mah Ying Og v. McGrath, 
88 App. D.C. 70, 187 F. 2d 199 (1950); Wong Wing Foo v. McGrath, 
supra. 


Although citizenship claimants in the United States already had 
available the declaratory judgment act procedure, 28 U.S.C. 2201, 
Section 503 gave them the opportunity to bring such actions in the district 
in which the claimant resided as well as in the district in which the 
defendant resided. Compare Perkins v. Elg, 307 U.S. 325 (1938), 
which necessarily was brought in the District of Columbia against the 
Secretary of Labor and the Secretary of State, with Savorgnan v. United 
States, 338 U.S. 491, 493-4 (1949), which under section 503 was brought 
against the Attorney General in the Western District of Wisconsin. See 
also Ginn v. Biddle, 60 F. Supp. 530, 531 (E.D. Penn. 1945). 


In no event was section 503 conceived or drafted as a means of 
obtaining judicial review of deportation orders. It was significantly 
adopted as a section of the Nationality Act of 1940. It was not incorporated 
by reference or otherwise as an amendment to the Immigration Act of 
1917. Nowhere in the enactment itself, or in its legislative history, is 
there a suggestion that section 503 affects the finality of a deportation 
order under section 19(a) of the Immigration Act of 1917 (8 U.S.C. 155a). 
That being so, Heikkila v. Barber, supra, establishes that such an order 
prior to the 1952 Act could be challenged by a writ of habeas corpus. 
Dung v. Brownell, 112 F. Supp. 673, 674 (S.D.N. Y. 1953). Compare 
Perkins v. Elg, supra, and McGrath v. Kristensen, 340 U.S. 162 (1950), 
and Bauer v. Clark, 161 F. 2d 397, cert. denied, 332 U.S. 839. See 
Heikkila v. Barber, supra at 236. 
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B. Section 360 of the Immigration and Nationality Act of 1952. 


A fortioari, if section 503 is not a vehicle for obtaining review 
of orders of deportation, neither is section 360. The purpose of the 
latter section, so the Attorney General represented to the Supreme 
Court in his brief in Rubinstein v. Brownell, supra, pages 37-40, was 
to make the "special declaratory judgment procedure" there provided 
“unavailable to persons outside the United States." 


There is nothing in the language or in the legislative history of 
section 360 which suggests that it was intended to modify the provisions 
of the general Declaratory Judgment Act or to modify the provisions of 
the Administrative Procedure Act regarding review of administrative 
orders. As Shaughnessy v. Pedreiro, 349 U.S. 48, 50,51, (1954), 
held, any modification of the Administrative Procedure Act must 
necessarily be expressly provided. 


On the contrary, both the House and Senate Reports in the 82d 
Congress, 2d Session, H. Rept. 1365, p. 87, andS. Rept. 1137, p. 50, 
state solely without any reference to these statutory remedies that "the 
bill modifies section 503 of the Nationality Act. .. ." 


The constitutional considerations which underlie the policy of 
granting judicial review for citizenship claimants in the United States, 
the language and the legislative history of section 503 of the Nationality 
Act and section 360 of the Immigration and Nationality Act, and the 
judicial construction of both sections make it clear that whatever else 
may be the effect of section 360, it has no effect on the complaint 
brought below by the appellant for review of his order of deportation under 
the provisions of the Declaratory Judgment Act and the Administrative 


Procedure Act. 


16 
II 


APPELLANT'S BASIS FOR A DE NOVO HEARING 
OF HIS CHALLENGE OF THE DEPORTATION ORDER 
IS BASED UPON THE ADMINISTRATIVE PROCEDURE 
ACT AND THE DECLARATORY JUDGMENT ACT 


As appellant has shown above, his right to a de novo hearing was 
established by the decision of the Supreme Court in Ng Fung Ho v. White, 
supra. The method for obtaining the hearing at the time of that 
decision and until the enactment of the Immigration and Nationality Act 
of 1952 was by a writ of habeas corpus. Heikkila v. Barber, supra, 
or by declaratory judgment, Perkins v. Elg, supra. 


With the enactment of the 1952 Act, as Shaughnessy v. Pedreiro, 
supra, has definitively established, deportation orders can now be 
"judicially reviewed under section 10 of the Administrative Procedure 
Act,” at 349 U.S. at 49. 


If section 10 is available, as Mr. Justice Clark observed in 
Heikkila v. Barber, 345 U.S. at 236, 10(e) applies as well as 10(b). 
If section 10(e) is determinative of the scope of review, then clause (6) 
also applies as well as clauses (1) through (5). Section 10(e) authorizes 
the setting aside of "agency action, findings and conclusions found to be... 
(6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing 
court. " 
Section 10(e) of the Administrative Procedure Act operates to 
provide appellant with at least the same scope of review as citizenship 
claimants had previously in a habeas corpus proceeding. 


The Attorney General's analysis of the Administrative Procedure 
Act states explicitly that section 10(e) "declares the existing law 
concerning the scope of judicial review." S. Rep. 752, 79th Cong. , 
1st Sess., p. 44. 
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In the Final Report of the Attorney General's Committee, S. Doc. 
No. 8, 77th Cong., 1st Sess. , p. 87, the principle was elaborated: 
"The Supreme Court has also held that Article III 
(of the Constitution), aided perhaps by the due process 
clause, guarantees opportunity for a trial de novo of 
facts 'where the determination of fact are fundamental 
or 'jurisdictional' in the sense that their existence is 
a condition precedent to the operation of the statutory 
scheme’ and 'in cases brought to enforce constitutional 
rights.‘ On these issues judicial review is not 
restricted to the administrative record and the litigant 
may offer to the court evidence not presented to or 
considered by the agency." (Citing Crowell v. Benson, 
285 U.S. 22). 

Thus, regardless whether the scope of review has been expanded, 
Kristensen v. McGrath, 86 App. D.C. 52, 179 F. 2d 796 (1949), and 
Kansas City Power and Light Co. v. McKay, 96 App. D.C. 273 (1955), 
225 F. 2d 924, clause (6) of section 10(e) preserves for the appellant 
his right to a de novo hearing to show that he is a citizen or not an alien 


and that the deportation order is unwarranted by the facts. 


If the Court below was able to test the validity of the deportation 
order against the requirements of clauses (1) through (5) of section 10(e) 
without the intervening operation of section 360 of the Immigration and 
Nationality Act, there is no reason for a barrier to be errected at 
clause (6). The power to review administrative actions which are 
"arbitrary, capricious, an abuse of discretion, not in accordance with 
law, and unsupported by substantial evidence”’ are coupled in a unitary 
statutory scheme with the power to review such actions which are 
"unwarranted by the facts to the extent that the facts are subject toa 
trial de novo."" In each instance, the reviewing court is the same. 


By stopping short at clause (6), the trial court denied the appellant, 
as a citizenship claimant, the critical phase of the review to which the 
Administrative Procedure Act entitled him. 
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Til 


WHETHER THE ACTION BELOW MAY BE 
MAINTAINED IN THE COURT BELOW IS A 
QUESTION OF VENUE. SUCH OBJECTION 
IS WAIVED UNLESS RASED BY ANSWER 
OR MOTION BEFORE ANSWER 


Apart from the fundamental considerations above, the appellee 
must be deemed to have waived any objections to the maintenance of 
wctiod below. It must be undisputed that the trial court has jurisdiction 
over both the subject matter of the complaint and the person of the 
appellee. 


In his complaint below the appellant pleaded facts which form the 

basis of a legal conclusion that he is a citizen, namely, at paragraphs 
6 and 7 of the complaint, that he was a minor at the time of his father's 
naturalization, and that he had at no time since performed any act 
inconsistent with United States citizenship. (J.A. 1). In his prayer 
below appellant asked for judgment that his alienage had not been 
established and that he was not subject to deportation. Moreover, 
the Board of Immigration Appeals specifically acknowledged in its opinion 
of September 16, 1955, that the 

"only issue in this case is that of nationality... . 

. If the respondent was a minor at the time of such 
naturalization (his father's), he would have acquired 
United States citizenship. . . ."(J.A. 18). 
Appellee was thus clearly put to notice that an issue of citizenship 

was posed administratively and by the complaint. At no time did 
appellee move, either before or after answer, to dismiss for improper 
venue. At no time did appellee assert or establish that he was misled. 
The issue of venue was raised improperly, sua sponte, by the trial 
court after answer. Even if the complaint be read as an attack 
addressed solely to the finding of alienage rather than to one of citizenship, 
it is an attack upon the jurisdiction of the executive to order deportation 
and calls for a de novo hearing. 
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In any event, if the appellee had objection to the trial of the issue 
in the court below, he was obliged by rule 12(b) (3) of the.Federal Rules 
of Civil Procedure to have made that objection by motion or by responsive 
pleading. Not having done so, appellee waived that defense. See 
Rule 12(h), Federal Rules of Civil Procedure. 


IV 


TESTED AGAINST THE REQUIREMENT OF 
REASONABLE, SUBSTANTIAL, AND PROBATIVE 
EVIDENCE, THE WHOLE RECORD ESTABLISHES 
THAT THE APPELLEE'S FINDINGS ARE NOT IN 
ACCORDANCE WITH THE LAW AND ARE UN- 
SUPPORTED 


No decision of deportability is valid unless it is based upon 
reasonable, substantial and probative evidence. 8 U.S.C. 1252(b)(4). 
A review of the whole record here, apart from the prejudicial inability 
of the appellant to establish de novo the facts as to his citizenship, shows 
that the Court below erred in finding that the deportation order was valid. 


The decision of the Board of Immigration Appeals, dated September 
16, 1955, clearly shows that the Board gave significant, if not controlling 
weight to a certificate of arrival (Ex. 2 of Immigration File) which re- 
corded appellant's age as 10 as of September 15, 1909. This document 
also recorded the ages of his brother and sister several months at 


variance with their true ages. 


The decision of the Special Inquiry Officer, dated January 4, 1955 
(p. 4), discloses that Ex. 2 was probably prepared in 1909 from data 
furnished by the purser of the steamship who secured such information 
from one of his employees who in turn might have secured it from the 
traveler or the steamship tickets. This hearsay on hearsay was then 
used to find the alienage of appellant. That it was inaccurate, both 
sides admit as both claim appellant was born in December. [If in 
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December, 1900, as appellant claims, he would have been 8-1/2 in 
September, 1909. If in December, 1899, he would have been 9-1/2 in 
September, 1909. In no event would he have been 10. 


Hearsay testimony does not become admissible under 28 U.S.C. 
1733 by reason of the fact that it is officially recorded in Government 
files. Wong Wing Foo v. McGrath, supra. Hearsay testimony was 
improperly utilized here to overcome the testimony and evidence of 
appellant and his parents that he was born in 1900. The use of hearsay 
testimony was improper and did not constitute substantial evidence. 
Sardo v. McGrath, 90 App. D. C. 195, 196 F. 2d 20 (1952); Consolidated 
Edison Co. v. National Labor Relations Board, 305 U.S. 197 (1938). 
But for the use of this improper evidence, it is impossible to determine 
what decision the Board of Immigration Appeals might have reached. 
Bridges v. Wixon, 326 U.S. 135 (1945). 


V 


APPELLEE IMPROPERLY PLACED THE BURDEN OF 
DISPROVING ALIENAGE ON THE APPELLANT 


The Board's decision (p. 12) makes it clear that the burden of 
proving alienage was not placed upon the Government. The Board stated: 


"It is true, as counsel urges, that the burden of 
establishing alienage in deportation proceedings is 
on the Government (U.S. ex rel. Bilokumsky v. Tod, 
263 U.S. 146, 68 L. Ed. 221). However, in U.S. 
ex rel. Rognetti v. Neely, 207 F. 2d 281 (C.A. 7, 
1953), the Court ruled that a person born in a 
foreign country has the burden of establishing United 
States citizenship. Furthermore in United States ex 
rel. Barilla v. Uhl, 27 F. Supp. 746 (Southern 
District of New York, affirmed 108 F. 2d 1021), it 
was held that the status of an alien is presumed to have 
continued until the contrary is shown. . . . it is our 
conclusion, based on the Rognetti and Barilla deci- 
sions, that alienage has been established." 


21 


The Board of Immigration Appeals misapplied the Rognetti and 
Barilla cases. Both cases involved: 
“nothing but a bare claim of citizenship 
unsubstantiated by any evidence."" U.S. ex 


rel. Rognetti v. Neely, 207 F. 2d at 284 
(?th Cir., 1953). 


In the Rognetti and Barilla cases there was no prior determination 
by the Immigration Service, and no admission that only an issue of law 
was involved, 207 F. 2d at 284. There was no claim ofa valid 
naturalization supported by testimony of parents and documents. In 
those cases there was substantial evidence to support a finding of 
alienage. 


Here the presumption should operate the other way. Here the 
prior determination in 1937 by the Immigration Service that alienage was 
not established proves a prima facie case in favor of appellant. Wong, 
Chow Gin v. Cahill, 79 F. 2d 854 (9th Cir. , 1935); Wong Kam Chong 
v. United States, 111 F. 2d 707 (9th Cir., 1940). This presumption 
coupled with the testimony of appellant, his parents, and the documentary 
evidence herein (the parents’ marriage certificate had the year 1900 
endorsed thereon as appellant's year of birth) raised a substantial 
claim of citizenship taking the case out of the Rognetti and Barilla 
cases. Seealso U.S. ex rel. Jim Leong v. O'Rourke, supra. 


The burden of proof never shifts, and the Supreme Court has 
held that the burden of proving alienage is upon the Government. 
U.S. ex rel. Bilokumsky v. Tod, 263 U.S. 146 (1923). The Board 
of Immigration Appeals failed to place that burden on appellee and, 
accordingly, applied improper standards in the instant case. 
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CONCLUSION 


For the foregoing reasons, it is submitted that the judgment 
below should be reversed and the cause remanded. 


Respectfully submitted, 


JACK WASSERMAN 
DAVID CARLINER 


902 Warner Building 
Washington 4, D. C. 


Attorneys for Appellant 


WASSERMAN & CARLINER, 
Of Counsel 
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JOINT APPENDIX 


COMPLAINT 

[Filed September 27, 1955] 

The plaintiff, Joseph Frank, respectfully alleges: 

1. That this is an action for a declaratory judgment under the 
Declaratory Judgment Act (28 U.S.C. 2201) and for review under the 
Administrative Procedure Act (5 U.S.C. 1001, et seq.). 

2. That the plaintiff lawfully entered the United States on 
September 15, 1909, at Baltimore, Maryland, for permanent 
residence. 

3. That plaintiff has, since his lawful entry into the United 
States on September 9, 1909, continuously resided in the United States. 

4. That the defendant is the Attorney General of the United 
States and is charged with the statutory duty to determine, after 
appropriate hearings, whether persons are aliens and whether they 
are to be deported from the United States, and he supervises the 
administration of the Immigration and Naturalization Service and the 
Board of Immigration Appeals. 

.. That plaintiff was born in Russia on December 9, 1900. 


6. That plaintiff was a minor, under the age of twenty-one (21) 


years, at the time of his father's naturalization as a United States 
citizen in the United States District Court for the Western District of 
Pennsylvania on November 28, 1921. 

7. That since November 28, 1921, the plaintiff has performed 
no act inconsistent with United States citizenship. 

8. That plaintiff's wife, child, mother, father, two brothers 
and two sisters are all citizens of the United States and reside in the 
United States. 

9. That in and about 1937, the plaintiff was arrested and accor- 
ded a hearing before a hearing officer of the Immigration and Naturali- 


zation Service on the charge that plaintiff was an alien and subject to 
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deportation under the then existing law, in that he had been convicted 
and sentenced for a violation of the United States Narcotic Laws. 

10. The Immigrant Inspector who conducted the hearing in 1937 
stated: 

"From the testimony and other evidence adduced, I 
am of the opinion that citizenship on the part of 
Joseph Frank has been established and that he is 
therefore not amenable to deportation proceedings." 
The Immigrant Inspector thereupon recommended: 
"Alienage of the defendant not having been estab- 
lished, it is respectfully recommended that the 
Warrant of Arrest issued by the Acting Secretary 

of Labor, Washington, D. C., dated September 9, 
1936, be cancelled." 

12. On March 13, 1937, this recommendation was adopted by 
the Commissioner of Immigration; and the Warrant of Arrest in De- 
portation was ordered cancelled and the deportation proceedings 
terminated. 

13. A Warrant of Arrest in Deportation was again issued 
against the plaintiff by the District Director of the Immigration and 
Naturalization Service office at Philadelphia, Pennsylvania on April 


15, 1954, under the provisions of the Immigration and Nationality 
Act of 1952 (Section 241(a)(11)), again charging the plaintiff with being 
an alien and subject to deportation on the same charge and conviction 


as presented at the 1937 hearing. The Warrant of Arrest in Depor- 
tation was served on the plaintiff on May 5, 1954. 

14. That the plaintiff was compelled to undergo hearings on 
May 28, 1954, and on August 18, 19 and 20, 1954, at Pittsburgh, 
Pennsylvania, at the conclusion of which the presiding officer, known 
as the Special Inquiry Officer, found plaintiff to be an alien and ordered 
his deportation from the United States. The plaintiff appealed this 
matter to the Board of Immigration Appeals of the Immigration and 
Naturalization Service. The Board of Immigration Appeals affirmed 
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the decision of the Special Inquiry Officer on September 16, 1955, 
declaring plaintiff to be an alien and ordering his deportation from the 
United States. 

15. That the decision and order of the Board of Immigration 
Appeals, dated September 16, 1955, is illegal and errsineous in that 
there was no new evidence introduced at the aforementioned hearings 
before the Special Inquiry Officer or error of law established, so as 
to disturb the previous finding by the Immigration and Naturalization 
Service that the plaintiff was not an alien. 

16. That in the instant deportation proceeding no evidence was 
produced which was not available to or procurable by the Immigration 
and Naturalization Service in 1937. 

17. That in determining that plaintiff was an alien, the defendant, 
acting through his agents, failed to give appropriate weight to the 1937 
finding that alienage was not established. 

18. That the Government has failed to meet its burden of proof 
as required by law of establishing the alienage of plaintiff. 

19. That the finding of alienage and the order of deportation is 
null and void as a matter of law in that it is not based upon reasonable, 
substantial and probative evidence as required by the Immigration and 
Nationality Act of 1952. 

20. That evidence inadmissible against the plaintiff under the 
law was used in determining alienage of the plaintiff. 

21. That the plaintiff is not subject to deportation. 

22. That the order of deportation entered herein is contrary to 
law, null and void. 

23. That the defendant is threatening to take plaintiff into 
custody and deport him and unless restrained, plaintiff will suffer 
irreparable injury. 

WHEREFORE, plaintiff prays for a judgment: 





(a) Declaring that the deportation order entered against him is 
null and void. 
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(b) Declaring that the deportation hearing was unfair, null and 
void. 

(c) Declaring that alienage of the plaintiff has not been established 
as required by law. 

(d) Declaring that plaintiff is not subject to deportation. 

(e) Restraining defendant from taking the plaintiff into custody 
or deporting him. 

(f) For such other and further relief as may be appropriate. 


JOSEPH D. RIPP, ESQ. 
1306 Berger Building 
Pittsburgh 19, Pa. 


and 


JACK WASSERMAN, ESQ. 
902 Warner Building 
Washington 4, D. C. 


Attorneys for Plaintiff 


[Filed October 14, 1955] 
ANSWER 

Now comes the defendant by his attorney, the United States 

Attorney, and answers the complaint of the plaintiff as follows: 
First Defense 

Responding specifically to the numbered paragraphs of the 
complaint the defendant avers: 

1. The defendant is not required to answer the allegations 
contained in paragraph 1 of the complaint. 

2, 3, and 4. Admitted. 

9. It is admitted that the plaintiff was born in Russia. It is 
denied that the date of his birth is December 9, 1900 and to the 
contrary it is averred that the plaintiff was born in December, 1899. 

6. Denied. 

7. The defendant is without knowledge upon which to either 
admit or deny the allegations contained in paragraph 7 of the complaint. 
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It is however, admitted that no issue of expatriation is raised by the 


defense. To the contrary it is averred that the plaintiff never acquired 
United States citizenship. It is further averred that the plaintiff was 
over the age of 21 at the time of his father's naturalization. 

8. It is admitted that the plaintiff's wife, child, and parents, are 
United States citizens and that they reside in the United States. The 
defendant is without knowledge upon which to either admit or deny the 
remaining allegations of paragraph 8 and therefore demands proof of 
the said allegations if material. 

9. It is admitted that the plaintiff was arrested in deportation 
proceedings and that he was accorded a hearing before a presiding 
inspector of the Immigration and Naturalization Service on the charge 
that he was an alien who was in the United States in violation of the law 
in that he had been convicted and sentenced for violation of narcotic 
laws. It is further averred that said hearing occurred on January 6, 
1937. 

10, 11, and12. Admitted. It is further averred that the alle- 
gations contained in paragraph 10, 11 and 12, are immaterial to the 
within cause. 

13. It is admitted that a new warrant of arrest in deportation 
proceedings was issued by the District Director, Immigration and 
Naturalization Service, Philadelphia, Pennsylvania, on April 15, 1954 
and served upon the plaintiff at Homestead, Pennsylvania, on May 5, 
1954. It is further admitted that the said warrant charged that plaintiff 
was in the United States in violation of Section 244 (a)(11) of the 
Nationality Act and the said warrant specified that the violation was that 
in violation of the aforesaid section "he has been convicted of a vio- 
lation of any law or regulation governing or controlling, the taxing, 
manufacture, production, compounding, transportation, sale, exchange, 
dispensing, giving away, importation, or exportation, or a possession 
for the purpose of manufacture, production, compounding, trans- 


portation, sale, exchange, dispensing, giving away, importation or 


exportation of any of the drugs described therein: Diacetyl Morphine 
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Hydrochloride." It is alleged that the aforesaid warrant of arrest was 
issued pursuant to the Immigration and Nationality Act of 1952 while 
the warrant of arrest upon which the 1937 hearing was based was issued 
upon an alleged violation of the Act of February 18, 1931. 

14. It is admitted that the plaintiff was accorded hearings in 
deportation proceedings under the aforesaid warrant of arrest issued 
- on April 15, 1954 and that the said hearings were held on May 28, 
August 18, 19, and 20, 1954 at Pittsburgh, Pennsylvania, before a 
special inquiry officer of the Immigration and Naturalization Service. 
It is further admitted that the said special inquiry officer by opinion 
dated January 4, 1955 found the plaintiff to be an alien and ordered his 
deportation from the United States and it is further admitted that the 
plaintiff appealed from that decision to the Board of Immigration 
Appeals and the said Board on September 16, 1955 dismissed the appeal 
finding the plaintiff to be an alien and directing his deportation from the 
United States. 

15. Denied. To the contrary it is averred that the decision and 
order of the Board of Immigration Appeals dated September 16, 1955 
is legal, is properly supported by the record of the administrative 
deportation proceedings; that new and additional evidence was intro- 
duced at the hearings held before the special inquiry officer in May and 
August 1954 and the opinion of the special inquiry officer as set forth 
in his opinion and order of January 4, 1955 is based upon the entire 
record including this new and additional evidence. 

16. Denied. To the contrary it is averred that additional evi- 
dence was introduced during the course of the hearing held in May and 
August 1954 and at least some of that evidence was not obtainable or 
at least could not be located during the course of the hearing held in 
1937. 

17, 18 and 19. The allegations contained in paragraphs 17, 18 
and 19 of the complaint are conclusions of law and require no answer. 


If however, answer be required, then the said allegations are denied. 





20. Denied. 
21, 22 and 23. Denied. 
Second Defense 
For further answer and as a separate and complete defense to 
the complaint the defendant avers that the complaint fails to set forth 
a claim upon which this court may grant relief. 
Third Defense 
For further answer and as a separate and complete defense 
to the complaint the defendant avers that the administrative proceed- 
ings have been properly conducted pursuant to law and regulation; that 
there has been no arbitrary or capricious determination made anywhere 
within the said administrative proceedings; that the final result is 
premised upon a careful consideration of the entire administrative 
record and the application of the appropriate statutory law; that the 
determinations made within the said proceeding have been reasonably 
and properly made and should not be disturbed by this court. 
Fourth Defense 
For further answer and as a separate and complete defense to 
the complaint the defendant avers that administrative determinations of 


agencies of the executive department of the Government do not con- 


Stitute res judicata in subsequent proceedings and that in the instant 


cause there being considerable and additional evidence in the subsequent 
proceeding which was not before the administrative tribunal in the first 
proceeding the conclusion reached which was contrary to the conclusion 
reached in the first proceeding is properly supported by the evidence 
in the entire administrative cause. 
Fifth Defense 

For further answer and as a separate and complete defense to 
the complaint the defendant avers that the finding that the plaintiff is 
an alien and as such subject to deportation is premised upon reason- 
able, substantial and probative evidence as adduced during the ad- 
ministrative deportation proceeding and as such the determination 
made administratively should not be disturbed by this court. 
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WHEREFORE having fully answered plaintiff's complaint the 
defendant demands judgment together with the costs of this action. 


/s/ Leo A. Rover 
United States Attorney 


[ Certificate of Service] * * * 


[Filed February 15, 1957] 

MOTION FOR SUMMARY JUDGMENT 

Comes now the defendant by his attorney the United States 
Attorney and moves this Court for summary judgment for the follow- 
ing reasons: 

On the basis of 'the Immigration and Naturalization Service file 
pertaining to the plaintiff Joseph Frank, File No. 0402/20783(04) and 
A-10 130 501 which file is attached hereto as Exhibit 1 and made a part 
of this motion there is no genuine issue as to any material fact and 
defendant is entitled to judgment as a matter of law. 


/s/ OLIVER GASCH 
United States Attorney 
Meee gale, ale 


[ Certificate of Service] 


[Filed February 15, 1957] 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT 


The contentions sought to be raised in the complaint are dis- 
posed of by Marcello v. Bonds, 349 U.S. 302, rehearing denied, 350 
U.S. 856; Galvan v. Press, 347 U.S. 522; Harisiades v. Shaughnessy, 
342 U.S. 580. 

That there can be no administrative res judicata or estoppel 
against the government in this type of case has been made abundantly 


clear by the District Court decision in Mannerfrid v. Brownell, 145 F. 
Supp. 55 (D.D.C. 1956) afftd U.S. App. D.C. (No. 13, 242, 
October 18, 1956). In the last paragraph of its opinion the Court of 
Appeals stated as follows on this point: 
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"District Judge Youngdahl wrote a concise and complete 
memorandum opinion and granted the Attorney General's 
motion for summary judgment. We agree with his dis- 
cussion and think nothing need be added to it." 
WHEREFORE defendant submits that it is entitled to summary 
judgment herein. 


/s/ OLIVER GASCH 
United States Attorney 
* *% * 


[Filed February 27, 1957] 


OPPOSITION TO MOTION FOR 
SUMMARY JUDGMENT 


The plaintiff herein appears in opposition to defendant's motion 
for Summary judgment. 


/s/ JACK WASSERMAN 
Attorney for Plaintiff 
902 Warner Building 
Washington 4, D. C. 


[ Certificate of Service] 


[Filed April 4, 1957] 
OPINION 

This is an action seeking ''a declaratory judgment under the De- 
claratory Judgment Act (28 USC 2201), and for review under the Ad- 
ministrative Procedure Act (5 USC 1001 et seq.)!" Plaintiff, born in 
Russia, claims to be a citizen of the United States on the ground that 
his father was naturalized as a citizen before plaintiff attained the age 
of 21 years. In 1954 he was arrested under the provisions of the Immi- 
gration and Nationality Act of 1952 (Sec. 241(a)(11)) on a warrant 
charging him with being an alien and subject to deportation because he 
had been convicted of a violation of the United States Narcotic Laws. 
After hearing, the special inquiry officer found him to be an alien and 
subject to deportation, and ordered him deported. On appeal, the 
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Board of Immigration Appeals affirmed the decision of the special in- 
quiry officer. 

Plaintiff contends that the decision of the Board of Immigration 
Appeals is illegal and not based upon reasonable, substantial, and pro- 
bative evidence, and that he is not subject to deportation. He prays a 
judgment declaring that the deportation order is null and void and that 
his alienage has not been established as required by law because of a 
prior contrary finding by defendant's predecessor and because of a 
misapplication of the law with reference to burden of proof. 

In answer, defendant avers that plaintiff never acquired United 
States citizenship, in that he was over the age of 21 at the time of his 
father's naturalization. He further denies the averment of illegality 
of the hearing. 

Defendant has moved for summary judgment. 

So far as the complaint seeks review under the Administrative 
Procedure Act, the record of the Immigration and Naturalization 
Service, made an exhibit herein, discloses that the action, findings, 


and conclusions of defendant are not arbitrary, capricious, or an abuse 


of discretion, are in accordance with law, and are supported by sub- 
stantial evidence. 

Defendant's motion for summary judgment should therefore be 
granted, so far as the action seeks review under the Administrative 
Procedure Act. But plaintiff now contends, after filing of answer and 
motion for summary judgment, that his complaint, perhaps "inartis- 
tically or negatively," raises the issue of his nationality, and that he 
is entitled to trial de novo thereon. There can be no dispute as to the 
validity of that contention, in view of the provisions of 8 USC 1503, 
hereinafter discussed. But there is left the question whether the trial 
de novo may be had in this court, over the opposition of defendant, 
or must be in the United States District Court of the district where 
plaintiff resides or claims a residence, namely Pittsburgh, Pennsy- 
ivania. 
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The governing statute is the Immigration and Nationality Act of 
1952, more particularly in Section 360 thereof, found in 8 USC 1503. 
Subsection A of this section of the Act provides that "if any person who 
is within the United States claims a right or privilege as a national of 
the United States, and is denied such right or privilege by any depart- 
ment... or official thereof, upon the ground that he is not a national 
of the United States, such person may institute an action under the pro- 
visions of Section 2201 of Title 28 [Declaratory Judgement Act] against 
the head of such department. . .for a judgment declaring him to be a 
national of the United States. . ." It further provides that "an action 
under this subsection. ..shall be filed in the District Court of the United 
States for the district in which such person resides or claims a resi- 
dence, and jurisdiction over such officials in such cases is conferred 
upon those courts"|Emphasis supplied]. This would seem to settle the 
question if words are given their ordinary meaning, and plaintiff 
should bring his action in the United States District Court for the 
Western District of Pennsylvania, where he resides, for a declaratory 
judgment on the issue of his nationality. 

However, plaintiff claims that the problem is one of venue, and 
no objection to venue having been raised prior to answer, it is waived 
under Rule 12(h) F.R.C.P. Plaintiff also contends that relief under 
this subsection is not exclusive, in that the statute has not abolished 
relief under the general Declaratory Judgment Act or the Administra- 
tive Procedure Act. With this there can be no disagreement, but I do 
not follow plaintiff's conclusions therefrom as hereinafter discussed. 

Taking up the first point, as to waiver, I am of the opinion that 
the waiver provision of Rule 12(h) F.R.C.P. is not applicable, because 
the complaint as drawn is insufficient to put defendant on notice that 
plaintiff was seeking a trial de novo on the issue of his nationality 


under 8 USC 1503, s and therefore failure to move to dismiss prior to 


answer, on the ground of venue, cannot properly be attributed to defen- 
dant as a waiver. Furthermore his complaint, so far as it sought 


1 Plaintiff practically admits this when, in his ''Reply Memorandum, ™ 
he states that "if this is alleged inartistically or negatively, then we ask 
leave to allege the claim of citizenship artistically and positively." 
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review under the Administrative Procedure Act, was properly brought 
here. It could also have been brought in the District Court of his resi- 
dence. Shaughnessy v. Pedreiro, 349 U.S. 48. 

With relation to the contention that to remit him, under 8 USC 
1503, supra, to another jurisdiction, would abolish the general De- 
claratory Judgment Act and the Administrative Procedure Act, it is 
necessary only to call attention to the fact that the statute in question, 
remitting him to that jurisdiction, expressly confers the right to pro- 
ceed under the Declaratory Judgment Act. Instead of abolishing it, the 
statute recognizes it and sets it up as the procedure to be followed in 
contesting a denial of a right or privilege as a national. With reference 
to the Administrative Prcoedure Act, I fail to see how his rights there- 
under would be abolished, when plaintiff's right to proceed has been 
fully accorded him as above set forth, although relief is denied. But 
plaintiff further contends that this court should proceed to a trial de 
nove under 5 USC 1009(a)(6) (Section 10 of the Administrative Procedure 
Act). That section provides that agency action shall be set aside where 
“unwarranted by the facts to the extent that the facts are subject to trial 


de novo by the reviewing court."" (Emphasis supplied). This has no 


application, because as hereinabove discussed, the "facts" in respect 

of nationality are not subject, under the statute (8 USC 1503, supra) to 
"trial de novo" by this court, i.e., the "reviewing court" of the admini- 
strative proceedings. Moreover, the legislative history shows this sec- 
tion has no application to cases where an administrative record has been 
made, as here (Senate Document 8, 79th Congress, page 214. See also 
Wong Wing Foo v. McGrath, 196 F. 2d 120, 9 Circuit). 

As to the exclusiveness of the venue provision of this statute, I 
find little ground for debate, absent waiver. The subsection provides 
that the action "shall be filed" in the District Court of plaintiff's resi- 
dence, and this subsection is a substitute for the previous provision on 
‘this point contained in Section 503 of the Act of 1940 (formerly found in 
old 8 USC 903, 54 Stat. 1171). Therein a person who claimed a right 
as a national, which was denied on the ground that he was not a national 
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of the United States, was permitted to institute an action "in the 
District Court of the United States for the District of Columbia or in the 
District Court of the United States for the district in which such person 
claims a permanent residence, for a judgment declaring him to be a 
national of the United States." It thus appears that Congress clearly 
intended by this change in the statute to remove from this court cases 
of this character where a plaintiff is a non-resident. 

Plaintiff apparently overlooks the fact that a declaratory judg- 
ment is only a procedural device, and is the device utilized in the 1940 
statute when it stated that the action might be brought in both juris- 
dictions "for a judgment declaring” the relief sought and also in the 
1952 Act which refers to the Declaratory Judgment act expressly. In 
both instances, the statute provides where the actions shall be brought 
and what procedure shall be utilized. In the 1952 Act, Congress limited 
the venue previously conferred upon the United States District Court for 
the District of Columbia, by omitting the former nation-wide provision. 
Having prescribed where the relief herein sought should be obtained, it 
is not for meto say, by refinement of reasoning, that Congress meant 
something else. Moreover, it should be stated that this is not a case 


where hewing to the letter of the law produces hardship, because plain- 


tiff's right to relief is preserved. There is no reason in this instance 
to give support to the ancient aphorism that hard cases make bad law, 
for this is not a "hard" case where relief could not be sought elsewhere 
when denied here for wantof venue. 

The action, considering it as a complaint for a trial de novo on 
the issue of plaintiff's nationality, should therefore be dismissed with- 
out prejudice to instituting it in the jurisdiction provided in 8 USC 1503. 
Counsel will submit orders accordingly. 


/s/ DAVID A. PINE 
Judge 


April 4, 1957 
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[Filed April 15, 1957] 

ORDER 

The above-entitled cause having come on for hearing on defen- 
dant's motion for summary judgment and plaintiff's opposition thereto, 
and it appearing from the arguments of counsel and a consideration of 
the entire record that defendant is entitled to judgment, for the reasons 
set forth in the memorandum opinion filed herein April 4, 1957, it is 
this 15th day of April 1957 

ORDERED that defendant's motion for summary judgment be 
and hereby is granted so far as the action seeks review under the 
Administrative Procedure Act, since so far as the complaint seeks 
review under the Administrative Procedure Act the record of the Immi- 
gration and Naturalization Service, made an exhibit herein, discloses 
that the action, findings, and conclusions of defendant are not arbitrary, 
capricious, or an abuse of discretion, are in accordance with law, and 
are supported by substantial evidence. 

FURTHE R ORDERED that in accordance with the views set forth 
in the opinion filed herein April 4, 1954, the complaint insofar as it 
seeks a trial de novo on the issue of plaintiff's nationality, be and here- 
by is dismissed without prejudice to instituting an action in the juris- 
diction provided by 8 U.S.C. 1503. 

FURTHER ORDERED that the plaintiff's motion for reconsidera- 
tion be and hereby is denied. 


/s/ David A. Pine 
Judge 


[ Certificate of Service] 


[Filed April 18, 1957] 


ORDER TRANSMITTING ORIGINAL IMMI- 
GRATION FILE 


Upon consent of the parties herein, it is this 18th day of April, 
1957, 
ORDERED that the plaintiff's immigration file be transmitted to 
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the Court of Appeals in its original form. 


/s/ James W. Morris 
United States District Judge 


[Filed April 18, 1957] 
NOTICE OF APPEAL 
Notice is hereby given that the plaintiff hereby appeals from the 
order entered on April 15, 1957, in favor of the defendant granting him 
summary judgment and dismissing the complaint herein insofar as it 
seeks a trial de novo. 
/s/ Jack Wasserman 
Attorney pox Plaintiff 


COPY TO: 
Honorable Oliver Gasch - United States Attorney 


[Filed April 18, 1957] 
STIPULATION DESIGNATING RECORD 

It is hereby stipulated by and between the attorneys for the res- 
pective parties herein that the record on appeal consist of the following: 

1. Complaint. 

2. Answer. 

3. Motion for Summary Judgment, together with Points and 
Authorities. 

4. Opposition to Motion for Summary Judgment together with 
Points and Authorities. 

9. Motion for Reconsideration together with Points and Authori- 
ties. 
Opposition to Motion for Reconsideration. 
Reply Memorandum on Motion for Reconsideration. 
Opinion of the Court. 
Order 


oon OD 


form). 


43 11. Notice of Appeal. 
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10. Plaintiff's Immigration File (to be transmitted in original 


12. Stipulation Designating Record. 


Dated: April 17, 1957. 


/s/ Jack Wasserman 
Attorney for Plaintiff 


/s/@ Tillman Stirling 


Assistant U.S. Attorney 
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U. S. DEPARTMENT OF JUSTICE 
Board of Immigration Appeals 


September 16, 1955 
File: 0402/20783 - Pittsburgh 


In re: JOSEPH FRANK, aka Jossel Friedin, Joe Franks, J. S. Nagirner, 
Schulem Y. Fraden, Joseph S. Franks 


IN DEPORTATION PROCEEDINGS 


IN BEHALF OF RESPONDENT: Joseph D. Ripp, Esquire 
1306 Berger Building 
Pittsburgh 19, Pennsylvania 
(Heard: April 19, 1955) 


and 


Herman [. Branse 
Service Representative 
(Also heard) 


CHARGES: 


Warrant: Immigration and Nationality Act - Convicted of violation 
of law or regulations governing or controlling the tax- 
ing, manufacture, etc. - Diacetyl Morphine Hydro- 
chloride. 


Lodged: None 
APPLICATION: Termination of proceedings 
DETENTION STATUS: $3,000 bond. 

This case is before us on appeal from a decision of the special 
inquiry officer dated January 4, 1955 finding that the respondent is an 
alien and directing the respondent's deportation on the charge contained 
in the warrant of arrest. The respondent is a married male, native of 
Russia. He claims to have been born on December 9, 1900. He was 
lawfully admitted to the United States at the port of Baltimore, Mary- 
land on September 15, 1909, accompanied by his mother, a brother and 
a sister who were also born in Russia. They were destined to respond- 
ent's father who had preceded them in immigrating to the United States. 

The record shows that the respondent was convicted on February 
26, 1935 in the United States District Court for the Western District of 


Pennsylvania on two counts involving the sale of narcotics, and was 
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sentenced to pay a fine of $50.00 and to confinement in jail for a term 


of six months. One of the counts on which he was convicted charged a 
sale of heroin in violation of section 691 and 692 of Title 26, USC, 
formerly section 1 of the Act of Congress approved December 17, 1914, 
as amended (Harrison Act). The other count on which he was found 
guilty charged a sale of heroin in violation of section 173, Title 21, 
USC, formerly section 2 of the Act of February 9, 1909, as amended, 
(Jones-Miller Act). 

The only issue in this case is that of nationality since respondent 
is clearly deportable on the warrant charge if he is an alien. The 
Government disputes respondent's claim that he was a minor at the time 
of his father’s naturalization in the United States District Court, Pitts- 
burgh, Pennsylvania, on November 28, 1921. If the respondent was a 
minor at the time of such naturalization, he would have acquired United 
States citizenship under the provisions of section 2172 of the revised 
statutes as amended by section 5 of the Act of March 2, 1907. 

Prior deportation proceedings were instituted against the respond- 
ent under the Act of February 18, 1931, by warrant of arrest dated 
September 9, 1936, in connection with the narcotic offense conviction 
on which the instant warrant of Arrest is based. A hearing was held 
on January 6, 1937. The Board of Review held on March 15, 1937, 
that from the evidence submitted, alienage had not been conclusively 
established and ordered that the warrant of arrest and the delivery 
bond be cancelled. The Government in the 1937 proceedings, relied 
exclusively upon the fact that the naturalization petition of the respond- 
ent's father showed the respondent's date of birth as November 15, 
1900, so that the respondent had reached his majority prior to the 
father's naturalization on November 28, 1921. 

Respondent, as he does now, contended in the 1937 proceedings 
that his date of birth is December 9, 1900 and was supported in his 
claim by the testimony of his parents that his date of birth was the 17th 
day of the Jewish month of Kislew in the year 1900. This Hebrew date 
corresponds to December 9, 1900 in the Gregorian Calendar. The 
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respondent also produced in the 1937 proceedings a Hebrew document 
which his parents identified as their marriage agreement. The names 
and the birth dates of the three Russian-born children appear on the 
reverse side of this document, the birthdate for the respondent being 
shown as the 17th day of Kislew in the Hebrew year 5661. The parents 
testified that the entries as to the birthdates of the three children were 
inscribed on the Hebrew document shortly after the birth of each child. 

The Board of Review, in its aforementioned decision of March 
15, 1937, commented that the only evidence in the record tending to 
support the contention that the respondent was not a minor at the time 
of his father's naturalization is contained in the father's petition for 
citizenship, but that on the other hand, respondent's contention that 
he was under 21 years of age at the time of his father's naturalization 
was supported by both parents and the parents' marriage certificate. 
The decision of the Board of Review and the 1937 hearing record have 
been introduced in the instant proceedings as Exhibit 8. 

The record of the 1937 proceeding shows that while serving a 
sentence in 1937 in a federal penitentiary for violation of the National 
Prohibition Law, respondent stated to a Service officer that he had 
been born in Russia on December 17, 1900 and had acquired citizenship 
through the naturalization of his father in November 1921. On Decem- 
ber 13, 1933, after his arrest but before his conviction for violating 
the Federal Narcotic Laws, respondent stated to a Service officer that 
the English corresponding date of his birth was December 9, 1900. 

The 1937 hearing record shows that the Service made an unsuccess- 
ful attempt to locate the record of respondent's arrival at the port of 
Baltimore, Maryland. The Service has now, however, been able to 
locate such record. This record shows that the respondent was ten 


years of age at the time of arrival at the port of Baltimore on Septem- 
ber 15, 1909 (Ex. 2). According to the age in this arrival record, 
respondent was born prior to 1900 and had reached his majority before 
his father's naturalization on November 28, 1921. 


According to respondent's present claim that he was born on 
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December 9, 1900, the arrival record shows his age as one year and 
about three months older than his alleged age at that time. However, 
the ages of the brother and sister in the arrival record differ only 
slightly from their claimed ages based on the dates of birth appearing 
for them on the reverse of the alleged authentic Hebrew marriage 
document (Ex. 9). Respondent's sister, Chae is shown in the Hebrew 
marriage certificate as having been born on January 7, 1903. Her age 
in the arrival record is shown as seven. Since the arrival occurred on 
September 15, 1909, there is less than four months' difference between 
her alleged age and the age appearing in the record of arrival. Respond- 
ent's brother Mordecai's date of birth in the Hebrew marriage document 
is given as September 8, 1908. In the record of arrival his age is shown 
as 11 months. Thus, there is only a difference of about one month 
between his alleged age and the age appearing for him in the record of 
arrival. 

Respondent's mother at first testified in the instant proceedings 
that respondent was not ten years old at the time of arrival but was 
much younger. Upon being questioned further, however, she stated 
that she does not remember respondent's age or the ages of the other 
two children at the time of entry (p. 148). She indicated that the other 
information in the arrival record, such as respondent's citizenship, 
place of birth, last residence and destination is correct (p. 147). 

The mother also testified that the passport for herself and her 
children was procured for her by the travel agency to whom she pre- 
sented the steamship tickets and the information regarding the names 
and dates of birth of her children sent her by her husband. She said 
that the passport has been lost since she came to the United States. 
When asked why it was necessary for her husband in America to fur- 
nish her with the information concerning the names and dates of birth 
of her children if she was in possession of the document listing such 
data, she replied: "I could not bother with details, so I simply handed 
over the tickets for the steamboat and whatever other materials I had 
from my husband. I gave it to the agent and I asked him to prepare 
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everything for me." (p. 146) After it was pointed out to her that she 
was the adult in care of the family group coming to the United States, 
she was asked if she could explain how there could be any mistake in 
connection with the ages of her children who arrived with her at that 
time. In reply, she testified: "I cannot tell you. I don't know the 
reason. They made mistakes." (p. 147) 

From the fact that respondent's mother was in charge of the 
family group during the voyage it would not be illogical to assume that 
she furnished the information contained in the record of arrival. Even 
the respondent, who testified that he does not know specifically who 
gave the information, indicated that he assumed the information was 
given by his mother (p. 9). . 

The Government has also presented evidence from the Draft Board 
records that in registering for the draft during World War I on Septem- 
ber 12, 1918, respondent stated that he was born on December 17, 1899 
and that he was 18 years of age (Ex. 3). According to this date of 
birth and age respondent was over 21 years of age at the time of his 
father's naturalization. The special inquiry officer points out that it 
was not until August 31, 1918 that Congress lowered the draft age to 
18 and that respondent's date of birth was crucial insofar as the 1918 
Draft Registration was concerned since if the respondent had been 
born in December 1900, respondent would not have been subject to 
the September 12, 1918 registration of male persons who had reached 
the age of 18 years. The special inquiry officer takes the position 
that the September 1918 draft registration by the respondent was 
against the respondent's own interest to which great weight should be 
given since respondent thereby made himself liable for army service. 

Evidence in addition to the arrival record and the 1918 draft 
registration record, not concluded in the 1937 proceedings, now present- 
ed by the Government tending to show that the respondent was not a 
minor on November 28, 1921, when his father was naturalized, is as 
follows: In an application form for a license to marry signed and 
sworn to by the respondent at Philadelphia, Pennsylvania on November 
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7, 1917, he also gave his date of birth as December 17, 1899 (Ex. 4). 
Respondent's father's consent to the marriage, likewise executed on 
November 7, 1917, gives the respondent's age as 17 years. The 
birth certificate of respondent's first child, born on April 8, 1918, 
shows respondent's age at the time as 18 years (Ex. 5). An extract 
from the Census Bureau records for 1920 relating to the respondent 
shows he was recorded by the Census enumerator as age 20 as of 
January 1, 1920. This Census record was obtained by the Service 
through the execution of a Service form on August 28, 1953, by the 
respondent requesting the Bureau of Census to furnish the Service 
office in Pittsburgh with the census information. 

Counsel in oral argument contended that at the time of the appli- 
cation for the marriage license in November 1917, the respondent 
"was less than 17 years of age. The young lady was only 15 years of 
age. She was shortly thereafter to have a child, and the parents no 
doubt advanced the age not only of the respondent one year, but like- 
wise advanced the age of the young lady one year so that they were 
both made one year older than actually was the fact."' Counsel said 
that this statement was not a surmise but was based on the testimony 
of record. However, we note that neither the respondent's father 
nor the respondent made any claim that the respondent's age was 
deliberately advanced at the time of the making of the marriage license 
application. In fact, respondent's father's testimony indicates that 
at the time of the marriage license incident he had no reason for 
deliberately advancing respondent's age and he also testified that he 
could not figure out respondent's age at the time and gave the age to 
the best of his ability (p. 100). According to the respondent's testi- 
mony, at the time of the marriage license application, he was under 
age and it was necessary for his father to give consent to the marriage 
and the father naturally gave the date of birth. He further testified 
that his father did not have any official birth certificate with him at 
the time showing respondent's birth and the father figured according 


to the Hebrew and came to the conclusion that December 17, 1899 was 
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the date of birth (p. 26). Respondent also testified that his father did 
not know if it was 1900 or 1899 and said to the clerk "Put down 1899." 

Respondent testified that prior to 1921 he did not see any official 
document recording his age. He further testified that all dates of 
births given by him prior to 1921 were recorded from the memory of 
his father or mother telling him that it was 17 days of Kislew in the 
year 1899 or 1900. Respondent also testified that they were never 
certain of that because it did not make any difference (p. 27). 

In explaining the December 17, 1899 date of birthin the draft 
registration and the age 18 appearing for him in the birth record of his 
first child, respondent claimed that starting with November 1917, when 
he applied for his first marriage license, he adopted the date December 
17, 1899, given by his father and consistently held himself up as having 
been born on that date until he saw for the first time in 1921 an official 
record of his birth (p. 32). He stated that since seeing the official 
birth record, he has consistently given December 1900 as the time of 
his birth, sometimes indicating the date of birth as December 9, 1900 
and in some cases December 17, 1900. By the official birth record the 
respondent indicated he meant the Hebrew marriage certificate of his 
parents (p. 33). 

Some of respondent's present testimony is in conflict with his 
1937 testimony. On August 18, 1954, he testified that he first adopted 
December 9, 1900 as his date of birth after November 1921. He said 
that it would have been the latter part of 1921, or it could have been in 
1922, 1923, or 1925 (p. 56). However, on August 19, 1954, he made a 
belated claim that in the latter part of 1921, shortly after his father's 
naturalization, his mother brought him a sheet of paper which had the 


names and dates of birth of the children transposed from the Hebraic 

to the English claendar. He Said that this was the first time he learned 
that his date of birth was December 9, 1900. He testified that his 
mother had obtained the translation from the Hebraic to the English by 
taking the marriage certificate to a Mr. Hirsch who had marked down 
the English dates of birth on a sheet of paper (p. 126). 
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Respondent stated he then went to the office of and gave the papers 
to Saul Chersky, the family lawyer. He claimed that Attorney Chersky 
made a telephone call and told him that he was a naturalized citizen and 
that it did not make any difference whether his name was on the naturali-— 
zation certificate as long as he had this proof that he was under the age 
of 21. He said that Attorney Chersky did not return the sheet of paper 
to him. (p. 130). Respondent testified that since then he has been using 
December 17, 1900 as his date of birth most of the time because the 17th 
day of Kislew always stood out in his mind and that he may have used 
December 9 on occasions. 

In 1937, in answer to the question as to how long he had known 
December 9, 1900 to be his date of birth, the respondent replied: "I 
have known it for the last three or four years* * *." (p. 6, Ex. 8) He 
then testified that until the time he got "in this trouble" he always held 
it was the 17th of December. He also testified in 1937 that since the 
question of his birth came up he had found documentary evidence of the 
date of his birth. He explained: "After the question of my birth came up, 
which was at the time of my arrest for this narcotics charge. My dad 
was looking through a book and found that it contained the births of the 
children with his marriage certificate." He then testified: ''Dad and I 
went to the Jewish library and received a book which translates the 
Jewish months into the English, and we found that 17 days in Kislew in 
1900 would be December 9, 1900." In explaining why in 1926 and 1927 
he gave the birth to the Government authorities as December 17, 1900, 
he stated: "I was under the impression that 17 days in Kislew would be 
the 17th day of December." (p. 7, Ex. 8) This is in direct conflict 
with his present claim that he learned in 1921 that the corresponding 
date of birth was December 9, 1900. 

According to the respondent, Attorney Chersky and Mr. Hirsch 
are both deceased. 

Respondent's claimed visit to Attorney Chersky in 1921 with a 
translation of his birth date from the Hebraic to the English seems im- 
probable, not only because of his belated claim to such visit but also 
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because of his inconsistent 1937 testimony. 

The record also shows that in the 1937 proceedings, when the 
Service was apparently unaware that the respondent had ever given his 
year of birth as 1899, respondent, when asked: "And how long have you 
known the year of 1900 to be the year of your birth?" replied: "As long 
as Ican remember." (p. 6, Ex. 8). 

Respondent's parents’ present testimony also appears to vary 
somewhat from their 1937 testimony. In 1937, the respondent's father 
testified that aside from the marriage certificate, he had an independent 


recollection that the respondent was born on the 17th day of Kislew 1900 
(p. 9, Ex. 8). Respondent's mother also testified in 1937 that she 
remembered positively that the respondent was bornin 1900, 17 days in 
Kislew and that she also remembered the birth dates of the other chil- 
dren (p. 11, Ex. 8). However, in the instant proceeding, the father 


testified that at the time he appeared with the respondent at the marr- 
iage license bureau, he was uncertain whether the year of birth was 

1900 or 1899, and the respondent's mother testified, when asked whether 
she remembered the respondent's age at the time of entry, that she does 
not remember any ages. "My children’s ages are here," and she pointed 
to the marriage certificate (p. 148). 

In the light of the present testimony it would appear that the Board 
of Review in 1937 did not have the facts regarding the use of 1899, asa 
year of birth which was within the knowledge of the respondent and his 
father. 

The purported authentic Hebrew marriage document of respondent's 
parents was presented in evidence in the instant proceedings by the 
respondent. <A photostat of such document and a translation executed by 
a Benjamin Hirsch on Decmber 5, 1950 are included in the record as 
Exhibit 9. Although the same document was presented in the 1937 pro- 
ceedings only a Service translation of the document is included in the 
1937 record so that the 1937 condition of the document cannot be deter- 


mined from the record. 
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Respondent's parents testified in the present proceedings that the 
Hebrew marriage certificate (Ex. 9), was written by the rabbi who per- 
formed the marriage ceremony in 1898 and the names and dates of birth 
of the three children appearing on the reverse side of the certificate 
were not written by the rabbi but were written in Russia, within a short 
time after the birth of each child, by the Mohel, who performed the cir- 
cumcision on the respondent (pp. 69, 92, 150). From the testimony of 
the parents and a rabbi witness for the respondent, it would appear that 
it was the custom for the marrying rabbi to give the newly married 
couple a marriage record and it was also the custom in Russia for a 
religious functionary to enter on the reverse of the marriage document 
the birthdates of the children born of such marriage. 

There are some minor discrepancies and inconsistencies in the 
testimony of respondent's parents regarding the marriage docune nt. In 
1937, respondent's father testified that he kept the certificates in an 
old book he got from his grandfather (p. 9, Ex. 8). Respondent's mother 
testified in 1937, "I put it away in a book. I keep this all the time with 
me." Both of respondent's parents now state that the marriage certifi- 
cate was kept by respondent's mother in a Bible given the mother by her 


father. Also, respondent's father testified in the instant proceedings 


that when his wife arrived in the United States from Russia, he asked 
her if she had the marriage certificate and his wife answered in the 
affirmative but that he did not personally examine it. (p. 96). He 
further testified that he had not seen the marriage certificate from the 
time he left Russia in about 1908 until he asked his wife to produce it 
some time in the ‘thirties (p. 97). Respondent's mother, however, 
testified that as soon as she came to the United States and got settled, 
She took the marriage certificate out and showed it to respondent's 
father (p. 145). 

In a memorandum dated February 7, 1935 a Service officer 
commented that the newness or apparent newness of the ink used on the 
endorsements on the reverse of the marriage document was not ex- 
plained. He further stated that it seemed to him that they were all 
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written at the same time, "perhaps not so very long ago, unless it was 
mighty good ink." (Ex. C of Ex. 8). A handwriting expert presented by 
the respondent at the 1937 proceedings testified that it was not possible 
to state the age of the writing on the marriage certificate; that it could 
not be accurately stated whether there was a differencein the age of the 
various lines which indicated the birth of the three children but that 
from a surface examination it would appear possible that they were 
written on different dates; that it was not of "recent origin"; that by 
"recent" he meant it was "not a writing that has been written in the 
last few years; '' and that it was not written within a period of seven or 
ten years but as to how long, he did not know (p. 13 of Ex. 8). In 
answer to the question "It may have been written any time before ten 
years ago?" the handwriting expert replied: "Yes." 

The handwriting expert testified in 1937 that the three lines in 
the marriage certificate were undoubtedly written by the same person 
and by the person who wrote the inside of the document. This is in 
conflict with the testimony of the respondent's parents that the inside 
of the marriage certificate was written by the marrying rabbi and that 
the entries regarding the children on the reverse side were written by 
a different person, a Mohel. The Federal Bureau of Investigation has 
reached no conclusion as to whether the individual or individuals who 
prepared the writing on the front of the marriage document prepared 
any part or all of the handwriting on the reverse side because the hand- 
writing on the reverse side is too limited for an adequate comparison 
(FBI report dated October 7, 1954 attached to Ex. 9). 

Counsel urges that the Federal Bureau of Investigation reports 


show that the parents’ marriage certificate is a genuine, authentic 


3 
document; that respondent's name thereon was written before the names 


of the other two children; and that the marriage certificate was not al- 
tered. These claims are not supported by the record. The Federal 
Bureau of Investigation cannot determine when the document was written, 
whether the names of the children were written at different times and 


whether there are alterations in certain places on the reverse side of the 
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document. (See FBI report attached to Ex. 9). 

Respondent's father testified that after receiving the marriage 
certificate from the rabbi, he folded it and placed it in his pocket and 
later gave it to the respondent's mother (pp. 90,91). According to the 
testimony of the respondent's mother, when her husband gave her the 
certificate, she straightened it out and put it in the book which had been 
given her by her father. She said she was not particular about the 
position in which she should fold the certificate. She said that she put 
the certificate in the book so that no fringes of it would stick out (p. 
144). According to the Federal Bureau of Investigation report dated 
June 1, 1935 (p. 13, Ex. 8) all three lines on the reverse side of the 
marriage certificate appear to have been written before the paper was 
folded as some of the ink is cracked off at the fold. If the marriage 
certificate was first folded as it is at the present time, the authenticity 
of the dates of birth shown therein would be discredited in view of the 
Federal Bureau of Investigation report that the names of the children 
were written thereon before the marriage certificate was folded,and the 
contrary testimony of the father that he folded the certificate imme- 
diately after it was given to him by the rabbi and before the children's 
names and dates of birth were inscribed on the reverse side. However, 
it is not possible to determine from the record whether the certificate 
was first folded as at the present time. The Federal Bureau of Investi- 
gation cannot determine whether all of the creases were made at the 
same or at different times (Ex. 9). 

Respondent has also submitted a voting registration certificate 
from Homestead, Pennsylvania, which shows that on July 9, 1937 he 
stated under oath that his date of birth was December 17, 1900 (Ex. 10). 
Respondent claims that he first registered to vote in 1922 (p. 135). The 
record fails to show why, in view of such claim, he did not present a 
1922 registration record rather than the 1937 record. Exhibits 11 and 
12, introduced by the respondent, relate to a life insurance policy is- 
sued in April 7, 1934, and indicate that respondent's date of birth in 
the application for the insurance was recorded as December 17, 1900. 
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Exhibit 13 shows that when respondent executed the Selective Service 
Questionnaire on June 9, 1942 he gave December 17, 1900 as his date of 
birth. Respondent has also presented a United States Census Record for 
January 1, 1930 showing his age as 29. The special inquiry officer 
calls attention to the fact that all the statements as to age contained in 
Exhibits 10, 11, 12 and 13 were made subsequent to respondent's first 
interrogation by an Immigration Officer and that the Government con- 
cedes the respondent claimed the 1900 birth date since a date sometime 
subsequent to his father's naturalization in 1921. 

As shown above, respondent's father stated in the May 21, 1921 
petition for naturalization that respondent was born on November 15, 1900 


(Ex. 18). The Service has also presented a copy of a petition filed by 


respondent's father on September 28, 1917 in which the father gave 
respondent's date of birth as December 17, 1900 (Ex. 21). However, the 
respondent's father's statement in the 1917 petition is discredited not 
only by the fact that the dates of birth of certain of the other children also 
vary in the 1917 and 1921 petitions but also because the respondent, in 
trying to offset the dates of birth shown in respondent's November 1917 
marriage license application and in the 1921 naturalization petition of 
the father, has introduced evidence indicating that the father had diffi- 
culty in transposing dates of birth for his children from the Hebrew to 
the Gregorian Calendar and that the father gave wrong dates of birth 
for three other children in registering them at school. 

As shown above, respondent concedes that from at least 1917 
until the latter part of 1921 he gave 1899 as the year of his birth. His 
claim that he did not know his correct age until after his father's naturali- 
zation seems incredible. We note that respondent's father testified 
that respondent went through the Bar Mitzvah (confirmation) ceremony 
in the synagogue at the age of 13 (p. 98). Presumably, respondent being 
their first born child, the parents paid particular attention to his age 
to the time of his Bar Mitzvah so that the Bar Mitzvah ceremony would 
take place at the appropriate time. Thus, even if respondent did not 
know his correct age prior thereto, from the time he was Bar Mitzvah 
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at the age of 13 years, he was in a position to know his correct age 


without the aid of his parents. 

Counsel in urging that respondent's age was advanced one year 
when December 17, 1899 was given as the date of birth in the marriage 
license application posed the question: "Why six weeks earlier would 
he (the father) use December 17, 1900 and then six weeks later use the 
year 1899, if there was no reason for it?" The answer to counsel's 
question may well be that at the time of the marriage license appli- 
cation, respondent, knowing the actual year of birth because he had been 
Bar Mitzvah a few years earlier, corrected the father by furnishing the 
1899 year of birth. It may be noted that the marriage license appli- 
cation is signed and sworn to by the respondent. 

As respondent presumably knew his correct year of birth since 
at least his Bar Mitzvah ceremony, his statement in the draft regis- 
tration in September 1918 that his date of birth was December 17, 1899 
is damaging to his present claim that he was a minor at the time of his 
father's naturalization. It seems highly unlikely that respondent, with 
a wife and child, would have registered for the draft in 1918 unless he 
was of the required age. We note also that respondent admits that at 
the time his father was naturalized, he did not feel he was under age 
(pp. 126, 130). 

As noted above, the Board of Review in 1937, based on the evi- 
dence then of record, held that alienage had not been conclusively es- 
tablished. We are not bound by the decision of the Board of Review 
Since administrative decisions of the Executive Department of the 
Government do not constitute res judicata in the technical sense (Pearson 
v. Williams, 202 US 281, 285). The present record, containing con- 
siderable evidence not before the Board of Review, justifies the draw- 
ing of a conclusion contrary to the conclusion reached by that Board. 

It is true, as counsel urges, that the burden of establishing 
alienage in deportation proceedings is on the Government (U.S. ex rel 
Bilokumsky v. Tod, 263 U.S. 146, 68 L. Ed. 221). However,in U.S. 
ex rel Rongetti v. Neelly, 207 F. 2d 281 (CA 7, 1953) the court ruled 
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that a person born in a foreign country has the burden of establishing 
United States citizenship. Further, in United States ex rel Barilla v. 
Uhl, 27 F.Supp. 746 (Southern District of New York, 1939, affirmed 
108 F. 2d 1021), it was held that the status of an alien is presumed to 
have continued until the contrary is shown. We have carefully con- 
sidered the entire record, including the 1937 decision of the Board of 
Review. In view of the evidence now presented by the Government, 
including the record of arrival and the evidence that respondent gave a 
1899 year of birth after he was in a position to know his true age, until 
sometime after the father's naturalization, when it was to his benefit 
to claim a 1900 year of birth, we feel that it has not been established 
by the respondent that he was a minor at the time of his father's natura- 
lization and it is our conclusion, based on the Rongetti and Barilla 
decisions, that alienage has been estabiished. Accordingly, the appeal 
will be dismissed. 
ORDER: It is ordered that the appeal be and the same is hereby dis- 
missed. 
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Several contentions raised by appellee require reply. 


1. Denovo hearing. Appellee points to prior versions of the 
1952 Act, namely S. 2055 and H.R. 2379 (see also S. 3455, 81st 
Congress and S. 716, 82nd Congress), which would have barred the 
judicial remedy provided in Section 360 in the present statute to 
persons whose nationality status was at issue in deportation proceedings. 
(Brief, pp. 9-10.) The fact of the deletion of deportation proceedings 
from the final version, appellee argues, is proof that Section 360 
governs the present case because it "establishes an overall scheme of 
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procedure to be pursued by a claimant.” 
Appellant's reply to this argument is threefold. 


(A) Section 360 expressly applies only to "an action . 
for a judgment declaring (a claimant) to be a national of the United 
States." The claimant below does not seek such a judgment, but 
merely a declaration, so far as relevant here, that the appellant is 
not subject to deportation, that is, not an alien. This obviously falls 
far short of a judgment of a court declaring that the appellant is a citizen. 
The relief which the appellant would get below is not the relief which 
would be available to him were he to bring an action under Section 360. 
Thus, Section 360 has no applicability to this action. 


(B) All that the legislative history of this provision shows 


is that the Immigration Service sought in the prior versions of the 
1952 Act to bar the relief available in Section 360 to persons whose 
status had been determined in deportation proceedings. It does not 


show that the prior versions of the Statute or even that the Immigration 
Service, sought to overturn the rule of Ng Fung Ho v. White, 259 U.S. 
276 (1922) that the jurisdictional fact of citizenship may be tested by 
de novo judicial proceedings, or the rule of Perkins v. Elg, 307 U.S. 
325 (1938) that the issue may be tried in a declaratory judgment action. 
To have done so, in view of the basis upon which Ng Fung Ho was 
decided, would obviously have brought the proposed statute in 


constitutional jeopardy. 


That the provisions relating to deportation were deleted from the 
statute as enacted establishes only that a person whose nationality 
status was in issue in deportation proceedings may avail himself of the 
remedy given in Section 360. Nothing in Section 360, or its 
legislative history suggests that its provisions are exclusive, or that 
it provides for an “overall scheme of procedure" to be pursued by one 
who has been denied a claim of nationality. 
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(C) The argument that Section 360 is an "overall scheme", 
in any event, is rebutted by the fact that a claimant can test the issue 
in habeas corpus proceedings, Heikkila v. Barber, 345 U.S. 229, in 
which he would concededly have the right to a de novo determination of 
his citizenship, Ng Fung Ho v. White, supra, or in a declaratory judg- 
ment action under 5 U.S.C. 1009, Shaughnessy v. Pedriero, 349 U.S. 
48. The scope of review is the same in both actions. It must be un- 
disputed, that for the purpose of determining his deportability, there- 
fore, Section 360 cannot be an “overall scheme"'in .view of the avail- 
ability to the claimant of habeas corpus and of Section 10 of the Ad- 
ministrative Procedure Act. If Section 360 is not an exclusive overall 
scheme, then the rationale of the decision below is undermined and the 


position of the appellee shown to be erroneous. 


2. Waiver of venue. As we have never asserted relief (and do 
not now assert) under 8 U.S. C.1503, there can be no assertion of in- 
sufficient notice of a claim of a trial de novo under this section. We 
claim a de novo trial under the due process clause, the Declaratory 
Judgment Act and the Administrative Procedure Act. That we invoked 
the two latter enactments appears from paragraph 1 of our complaint. 
There is no legal requirement that our complaint specifically ask for a 
trial de novo or show that venue lies here. It is sufficient if we show 
that jurisdiction exists in the District Court. Admittedly, it does. Ob- 
jections to venue should have been but were not raised in conformity 
with Rule 12(h). The Federal Rules require that such objections be 
seasonably raised. As they were not, the objections are deemed waived. 


3. Prior determination herein. Appellee states that the prior 
determination herein was merely that alienage had not been established 
and, accordingly, that prima facie weight need not have given to such 
determination (Brief, p.16). We submit that it is immaterial whether 
a prior determination is an administrative decision of citizenship or non- 
alienage. The principle of Wong Kam Chong v. United States, 111 F.2d, 
707 (C. A. 9, 1940), should be applicable. Prior agency decisions on an 
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issue should not be glossed over. They should be given prima facie 
weight. 


4. Burden of proof. The quotation from the Board's opinion at 
page 20 of our main brief leaves no doubt that appellee presumed 
appellant was an alien because he was born an alien, relying upon 
U.S. ex rel. Barilla v. Uhl, 27 F.Supp. 746. We submit no such 
presumption should have been made here where there was a prior 
determination of non-alienage. Moreover, in the light of such deter- 
mination alienage should have been established by appellee by clear, 
convincing and unequivocal proof. Delmore v. Brownell, 135 F.Supp. 
470, aff'd., 236 F.2d 598 (C. A. 3, 1956); U. S. ex rel. Leong v. 
O'Rourke, 125 F.Supp. 769, 770 (W. D. Mo. 1954). 


Instead of placing this burden on appellee, the administrative 


decision presumed that appellant was an alien. The application of an 
incorrect standard of proof requires remand of the case to the trial 
body. Gonzales v. Landon, 350 U.S. 920 (1955); Soccodato v. Dulles, 
226 F.2d, 243 (C. A. D.C. 1955). 


5. Certificate of arrival (Ex.2). Appellant claimed as appellee 
asserts (Brief, p.15) on several occasions that he was born in 1899. 
This was, as the opinion of the Board of Immigration Appeals recognized 
(J. A. 23), before he saw his parents' Hebrew marriage agreement which 
had his birth date and that of the other children endorsed thereon shortly 
after the birth of each child (J. A.19, Ex.9). This agreement had his 
birth date recorded as December 9,1900. The alleged admission con- 
tained in the documents referred to at page 15 of appellee's brief is 
thus explained away. U. S. ex rel. Leong v. O'Rourke, supra. 


The Board's opinion reveals that Ex.2, the Certificate of Arrival, 
was the controlling document utilized in the instant proceeding and not 
in the prior administrative hearing (J. A. 19,31). Whether the ad- 
ministrative decision would have been the same without this document 
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is wholly speculative. Bridges v. Wixon, 326 U.S. 135, 156 (1945); 
Yiannapolous v. Robinson, 7 Pike & Fischer, Administrative Law, 2d, 
464 (C.A.7, Aug. 23,1957). It, therefore, remains to consider whether 
this document was properly received and accorded such controlling 


weight. We submit that it was error to give Ex. 2 controlling weight. 


First. Exhibit 2 was prepared in 1953 and not in 1909. It was 
prepared expressly for this immigration controversy and should have 


been rejected on this ground alone. Palmer v. Hoffman, 318 U.S. 109 
(1942); Yung Jin Teung v. Dulles, 229 F.2d - 244, 246, 247 (C. A. 2, 1956). 


Secondly. As an official record kept in the due performance of 
public business, Ex. 2 was inadmissible hearsay, 28 U.S.C. 1733 (The 
Official Document Rule), does not authorize the admission of hearsay. 
Multiple hearsay is no more reliable and admissible than single hear- 
say. Olender v. United States, 210 F.2d, 795 at 801-802 (C. A. 9, 1954); 
Vanadium Corp. v. Fidelity and Deposit Co., 159 F.2d 1/105 (C. A, 2, 
1947); Wing Wong Foo v. McGrath, 196 F.2d 120 (C. A.9, 1950); United 
States v. Grayson, 166 F.2d 863 (C. A. 2, 1948). 


Admittedly, Ex. 2 was prepared from a manifest prepared by the 
master or commanding officer of the steamship vessel which brought 
appellee to the United States in 1909. The statute (Section 12 of the 
Immigration Act of February 20,1907, 34 Stat.898, 901) required such 
master or commanding officer to record in a manifest "the full name, 
age, and sex * * *"' of each alien and deliver such manifest to the Im- 
migration authorities. Ex.2 purports to be an abstract of this manifest 
which was never offered in evidence here. 


Without the manifest and without testimony showing who made the 
entries in the manifest, that such person secured the information from 
plaintiff or his parents, it is clear that no weight can be given to the 
certificate of admission (Ex. 2) which is merely a summary of the mani- 
fest. What was said in Kemsley, Millbourn & Co., Ltd. v. United States, 
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19 F.2d 441 (C. A. 2, 1927) with regard to an addendum to a manifest is 
particularly pertinent here: 

"Nobody knows under what circumstances the addendum 

was written, who wrote it, what connection he had with 

the trangshipment, whether he had first hand knowledge, 

or, if not, whether his information was reliable. Again, 

no excuse is suggested for failing to produce the testi- 

mony of someone who did know." 

Passengers do not see the manifest of a steamship vessel. 

Aliens arriving here frequently have their tickets purchased by others 
who give the requested information to the steamship line. When they 
give it personally, they usually converse through interpreters. Much 
misinformation finds its way into the manifests under these circum- 
stances. Here, admittedly the birth dates of the appellant, his sister 
and his brother, were not correctly recorded on the manifest (J. A. 19- 
20). Yet, an abstract of the incorrectly recorded birth information, in 
the form of Ex.2, was accepted as reflecting true information. We sub- 
mit that the manifest should have been produced, properly identified, 
and its reliability or unreliability tested. The receipt of an abstract 
of the manifest in the form of Ex. 2 precluded such examination. Ina 
deportation hearing the appellant was entitled to cross-examination, 
8 U.S. C. 1252 (b)(3). Through the medium of a multiple hearsay report, 


Ex.2, appellant was deprived of this right. United Mine Workers of 
America v. Patton, 211 F.2d 742 (C. A. 4, 1954, cert. denied, 348 U.S. 
824). The deprivation of cross-examination on so vital an issue and so 


important a document as Ex. 2, was highly prejudicial and constituted 
reversible error. Sardo v.McGrath, 196 F.2d 20, 21 (C. A. D.C. 1952); 
Svarney v. United States, 7 F.2d 515(C.A.8,1925). We note, in pass- 
ing, that the manifest itself would not have been admissible under 28 
U.S.C. 1732. A steamship company is in the business of transporting 
passengers, not keeping vital statistics. Birth statements made many 
years later could be admissible as admissions against interest if tied 

to the alien. As shop book entries they would be inadmissible as such 
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entry of birth abroad would not reflect the "day to day operations" of a 
steamship company. Claimos v. United States, 163 F.2d 593, 595-6 
(C. A. D. C. 1947). 


CONCLUSION 


By reason of the application of improper standards in the ad- 
ministrative hearing as to the burden of proof, the establishment of a 
prima facie case, the weight to be accorded Ex. 2, and the denial of 
cross-examination, we submit that the case must be remanded to the 
Immigration Service for further proceedings. 


Respectfully submitted, 


JACK WASSERMAN 
DAVID CARLINER 


Warner Building 
Washington, D. C. 


| Attorneys for Appellant 


CHESTER SHORE, ESQUIRE 
Of Counsel 


BUR K. MILLER | : 
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QUESTIONS PRESENTED 


This appeal is taken from a judgment entered by the Dis- 
trict Court upon an action instituted in 1955 under the De- 
claratory Judgment Act and Administrative Procedure Act, 
sustaining an order of deportation against appellant. In its 
final order of April 15, 1957, the trial court granted defendant- 
appellee’s motion for summary judgment. In doing so it con- 
cluded the finding of alienage by the Immigration and Natural- 
ization Service to be supported by substantial evidence, and 
also concluded that appellant’s complaint insofar as it sought 
a trial de novo on the issue of nationality be dismissed with- 
out prejudice to a judicial hearing at the place of residence. 
In the opinion of the appellee the following questions are 
presented: 

(1) Whether the trial court erred in denying appellant a 
hearing de novo on the issue of nationality without prejudice 
to instituting it at the place of residence? 

(2) Was there substantial evidence to support the finding 
of the administrative agency? 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13864 


JOSEPH FRANK, APPELLANT, 
v. 


HERBERT BROWNELL, JR., ATTORNEY GENERAL OF THE UNITED 
STATES, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was born in Bussig and was lawfully admitted to 
the United States on September 9, 1909. His father who pre- 
ceded appellant to this country was naturalized as a citizen of 
the United States on November 28, 1921 (J. A. 17, 18). 

The appellant’s birth date is the crucial issue of the proceed- 
ings before the administrative agency. Such is important for 
the reason that if appellant was a minor at the time of his 
father’s naturalzation he (appellant) would have acquired 
United States citizenship under the provisions of Section 2172 
of the revised statutes as amended by Section 5 of the Act of 
March 2, 1907 (J. A. 18). The Government contended appel- 
lant was born in December 1899, rather than December 1900, 
as contended by appellant, and accordingly he was not a minor 
at the time of his father’s naturalization. 

In 1936 appellant had been subjected to deportation pro- 
ceedings upon the ground that he was an alien who had been 


(1) 
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convicted in 1935 of a narcotic criminal offense, and sentenced 
to a term of imprisonment (J. A. 17). After appropriate 
hearings and a review of the proceedings by the Board of 
Review the evidence proving appellant to be an alien was 
concluded to be insufficient. In accordance with such rul- 
ing the deportation proceedings were terminated (J. A. 18). 

In 1954 the instant deportation proceedings were instituted. 
Such proceedings were made possible by the fact that gddi- 
tional evidence had been uncovered showing appellant was 
not a m minor at the time of his father’s naturalization (J. A. 
19). At the conclusion of the proceedings, deportation of 
appellant was ordered (J. A. 2, 3, 6,31). Appellant then filed 
in District Court on September 27, 1955, a complaint for de- 
claratory judgment under the Declaratory Judgment Act 
(J. A.1). In his complaint it was alleged generally (J. A. 3): 
(1) appellant was a minor, under the age of twenty-one years, 
at the time of his father’s naturalization; (2) the determina- 
tion in the 1936 deportation had not been given appropriate 
weight; (3) the finding of alienage in the 1954 proceeding 
was not based upon reasonable, substantial, or probative evi- 
dence; and (4) the Government had failed to meet its burden 
of proof in establishing appellant’s alienage. 

Appellee filed an answer on October 14, 1955 (J. A. 4). 
It also filed a motion for summary judgment dated February 
15, 1957 (J. A. 8). The District Court permitted judicial re- 
view of the administrative record. On April 15, 1957, the 
District Court granted summary judgment, and an opinion 
was also filed (J. A.9). 

The court refused to grant a de novo hearing upon the issue 
of alienage, ruling that such hearing could be granted under 
8 U.S.C. § 1503 only in the Western District of Pennsylvania, 
the district of appellant’s residence. The court ruled that the 
problem was one of venue, and that appellant had failed to 
give appellee notice that he wanted a trial de novo on the 
issue of nationality, and accordingly there could be no waiver. 
Appellant now brings this appeal from the order of the trial 
court of April 15, 1957, which in pertinent part concluded as 
follows (J. A. 14): 
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Ordered that defendant’s motion for summary judg- 
“ ment be and hereby is granted so far as the action seeks 
review under the Administrative Procedure Act, since 
so far as the complaint seeks review under the Admin- 
istrative Procedure Act, the record of the Immigration 
and Naturalization Service, made an exhibit herein, dis- 
closes that the action, findings, and conclusions of de- 
fendant are not arbitrary, capricious, or an abuse of dis- 
s cretion, are in accordance with law, and are supported 
by substantial evidence. 
Further Ordered that in accordance with the views set 
forth in the opinion filed herein April 4, 1954, the com- 
plaint insofar as it seeks a trial de novo on the issue of 
plaintiff’s nationality, be and hereby is dismissed with- | 
out prejudice to instituting an action in the jurisdiction 
provided by 8 U.S. C. 1508. | 


STATUTES AND REGULATIONS INVOLVED 


The Declaratory Judgment Act, 28 U. S. C. 2201, 
directs that: 


In a case of actual controversy within its jurisdiction, 
except with respect to federal taxes, any court of the 
United States, upon the filing of an appropriate plead- 
ing, may declare the rights and other legal relations of 
any interested party seeking such declaration, whether 
or not further relief is or could be sought. Any such 
declaration shall have the force and effect of a final 
judgment and shall be reviewable as such. 


Section 10 of the Administrative Procedure Act, 60 Stat. 
243, 5 U.S. C. 1009 provides in part as follows: 


Except so far as (1) statutes preclude judicial re- 
view or (2) agency action is by law committed to 
agency discretion— 

(a) Right of Review—Any person suffering legal 
wrong because of any agency action, or adversely af- 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial re- 
view thereof. 
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(b) Form and Venue of Action —The form of pro- 
ceeding for judicial review shall be any special statu- 
tory review proceeding relevant to the subject matter 
in any court specified by statute or, in the absence or 
inadequacy thereof, any applicable form of legal action 
(including actions for declaratory judgments or writs or 
prohibitory or mandatory injunction or habeas corpus) 
in any court of competent jurisdiction. Agency action 
shall be subject to judicial review in civil or criminal 
proceedings for judicial enforcement except to the ex- 
tent that prior, adequate, and exclusive opportunity for 
such review is provided by law. 

“~ (e) Scope of Review—So far as necessary to decision 
and where presented the reviewing court shall decide 
all relevant questions of law, interpret constitutional 
and statutory provisions, and determine the meaning of 
applicability of the terms of any agency action. It 
shall (A) compel agency action unlawfully withheld 
or unreasonably delayed; and (B) hold unlawful and 
set aside agency action, findings, and conclusions found 
to be (1) arbitrary, capricious, and abuse of discretion, 
or otherwise not in accordance with law; (2) contrary 
to constitutional right, power, privilege, or immunity; 
(3) in excess of statutory jurisdiction, authority, or lim- 
itations, or short of statutory right; (4) without observ- 
ance of procedure required by law; (5) unsupported by 
substantial evidence in any case subject to the require- 
ments of sections 7 and 8 or otherwise reviewed on the 
record of an agency hearing provided by statute; or (6) 
unwarranted by the facts to the extent that the facts are 

-subject to trial de novo by the reviewing court. In 
making the foregoing determinations, the court shall 
review the whole record or such portions thereof as may 
be cited by any party, and due account shall be taken 
of the rule of prejudicial error. 
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Section 503 of the Nationality Act of 1940 (54 Stat. 7171; 
U. S. C. 903) provides in pertinent part: 


If any person who claims a right or privilege as a 
national of the United States is denied such right or 
privilege by any Department or agency, or executive 


- official thereof, upon the ground that he is not a na- 


tional of the United States, such person regardless of 
whether he is within the United States or abroad, may 
institute an action against the head of such Department 
or agency in the District Court of the United States 
for the District of Columbia or in the district court of 
the United States for the district in which such person 
claims a permanent residence for a judgment declaring 
him to be a national of the United States. * * * 


Section 360 of the Immigration and Nationality Act of 1952 
(66 Stat. 273; 8 U.S. C. 1503) provides i part: 
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(a) If any person who is within the United States 
claims a right or privilege as a national of the United 
States and is denied such right or privilege by any de- 
partment or independent agency, or official thereof, 
upon the ground that he is not a national of the United 
States, such person may institute an action under the 
provisions of Section 2201 of Title 28, United States 
Code, against the head of such department, or inde- 
pendent agency for a judgment declaring him to be a 
national of the United States, except that no such action 
may be instituted in any case if the issue of such per- 
son’s status as a national of the United States (1) arose 
by reason of, or in connection with any exclusion pro- 
ceeding under the provisions of this or any other act, 
or (2) is in issue in any such exclusion proceeding. An 
action under this sub-section may be instituted only 
within five years after the final administrative denial of 
such right or privilege and shall be filed in the district 
court of the United States for the district in which such 
person resides or claims a residence, and jurisdiction 
over such officials in such cases is hereby conferred upon 
those courts. 
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‘Rule 12 of the Federal Rules of Civil Procedure -pro- 
~ vides: 
(b) Waiver of Defenses. A party waives all defenses 
and objections which he does not present either by mo- 
tion as hereinbefore provided or, if he has made no mo- 
tion, in his answer or reply * * * 


SUMMARY OF ARGUMENT 


Appellant contends that the trial court erred when it denied 
him 2 trial de novo on the issue of citizenship. He makes this 
assertion although the trial court dismissed his complaint with- 
out prejudice to have a de novo trial in the Western District of 
Pennsylvania, the place of appellant’s residence. Under these 
circumstances, there was no deprivation of due process rights. 
Contrarily the court recognized that a claimant who claims a 
right or privilege as a national shall have a judicial hearing. 
The thrust of the court’s ruling was procedural and required 
appellant to pursue the course of procedure prescribed in 
Section 360 of the Immigration and Nationality Act of 1952. 
In pertinent part such section provides: “If any person who is 
within the United States claim a right or privilege as a national 
of the United States, and is denied such right or privilege by 
any department * * * or official thereof, upon the ground that 
he is not a national of the United States, such person may in- 
stitute an action under the provisions of Section 2201 of Title 
28 (Declaratory Judgment Act) against the head of such de- 
partment * * * for a judgment declaring him to be a national of 
the United States * * *”. It further provides that “an action 
under this subsection * * * shall be filed in the District Court of 
the United States for the district in which such person resides 
or claims a residence, and jurisdiction over such officials in such 
cases is conferred upon those courts.” (Emphasis added). 

Thus, it seems eminently clear that the plain and ordinary 
wording of the statute requires a claimant to bring his action 
for a declaratory judgment on the issue of nationality in the 
place of residence. Moreover, such determination is -sup- 
ported by practical considerations and in some measure by the 
legislative history of the 1952 Act. Accordingly, it was not 
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error for the trial court to. dismiss appellant’s complaint with- 
out prejudice to have his de novo hearing at the place of resi- 
dence. 

Appellant also contends that the order of deportation is in- 
valid because the finding of the administrative agency was 
not ‘supported by substantial evidence. The trial court in its 
order filed April 15, 1957, granted defendant’s motion for sum- 
mary judgment and in doing so concluded that the action, 
findings, and conclusions of the Immigration and Naturaliza- 
tion Service are supported by substantial evidence. 

The principles of law applicable to judicial review recognize 
that administrative findings will not be interfered with when ~ 
there has been a fair hearing and the finding is supported by 
substantial evidence. Furthermore, the agency’s determina- 
tion as to weight of the evidence is conclusive. At the admin- 
istrative hearing the Government presented through various 
proofs the fact that appellant was not a minor. when his 
father was naturalized in 1921. Generally such evidence may 
be set forth as follows: (1) Certificate of arrival at port of 
embarkation; (2) Draft board record of 1918; (3) Application 
form for license of marriage; (4) Appellant’s father’s consent 
to marriage; and, (5) Abstract of census bureau record for 
1920. 

Each of the above proofs considered separately conclude in 
some measure that appellant was not a minor when the nat- 
uralization of his father occurred. However, when considered 
together they provide convincing proof of this particular fact. 
In the light of the entire Immigration proceedings it seems 
clear that the agency’s finding is supported by substantial 


evidence. 
ARGUMENT 


I. It was not error to deny appellant a trial de novo on the 
issue of nationality without prejudice to seek it in the 
forum of residence 


Appellant contends that the trial court erred when it denied 
him a trial de novo on the issue of citizenship. He makes this 
assertion although the trial court dismissed his complaint with- 
out-prejudice to have a de novo trial in Pittsburgh, the. place 
of appellant’s residence. 
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a 

The trial court in ruling on appellant’s complaint for declar- 
atory judgment recognized that the claimant is entitled to a 
de novo hearing upon the issue of citizenship. Such is in com- 
plete agreement with the various judicial decisions that have 
held a claim of citizenship, or a claim denying alienage, is a 
} denial of the jurisdiction of the executive to order deportation. 
| As such it raises a jurisdictional fact, evidence as to which may 
' be presented in a judicial hearing. Perkins v. Elg, 69 App. 

ID. C. 175, 99 F. 2d 408, 307 U. S. 325 (1939) ; Shaughnessy v. 
| Pedreiro, 349 U.S. 48 (1955) ; Rubinstein v. Brownell, 92 U.S. 
' App. D. C. 328, 206 F. 2d 449, aff'd. 346 U. S. 929 (1954). 

The facts of appellant’s case bear out that he was not denied 
a judicial hearing, but rather the court concluded that a trial 
de novo on the issue of citizenship should be held in the trial 
forum of the claimant’s residence. Under these circumstances 
it is apparent that there was no deprivation of appellant’s due 
process rights under the Fifth Amendment. Contrarily, it 
seems clear that the force of the trial court’s ruling was di- 
rected to the mode of procedures to be followed by a claimant 
who claims a right or privilege as a national of the United 
States. 

The trial court, in considering appellant’s complaint for 
declaratory judgment, concluded that the Immigration and 
Nationality Act of 1952 governed his action, and that spe- 
cifically Section 360 of the enactment prescribed the procedure 
to be followed in such proceedings.’ In pertinent part Section 
360 reads as follows: 

if any person who is within the United States claims a 
right or privilege as a national of the United States, 
and is denied such right or privilege by any depart- 
ment * * * or official thereof, upon the ground that 
he is not a national of the United States, such person 
may institute an action under the provisions of Section 
2201 of Title 28 (Declaratory Judgment Act) against 
the head of such department * * * for a judgment 
declaring him to be a national of the United States. * * * 
The Section further provides that “An action under 


7 Immigration and Nationality Act of 1952, 66 Stat. 278, 8 U. S. C. § 1508. 
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this subsection * * * shall be filed in the District Court 
of the United States for the district in which such 
person resides or claims a residence, and jurisdiction 
over such officials in such cases is conferred upon those 
courts” (Emphasis added). 


It is a general rule of construction that the intention of 
Congress is to be sought for primarily in the language used; 
and statutory words are presumed to be used in their ordinary 
and usual sense, and with meaning commonly attributable 
to them. McGowen v. United States, 70 App. D. C. 268, 105 
F. 2d 791, cert. denied, 60 8. Ct. 98, 308 U. 8. 552, 846 Ed. 464 
(1939); United States v. Public Utilities Commission of Dis- 
trict of Columbia, 80 U. 8S. App. D. C. 227, 151 F. 2d 609 
(1945); De Ruiz v. De Ruiz, 66 App. D. C. 370, 88 F. (2d) 
752 (1936). 

It is entirely reasonable to conclude that if the words of 
Section 360 are given their clear and ordinary meaning ap- 
pellant should bring his action for declaratory judgment in 
the United States District Court for the Western District 
of Pennsylvania, where he resides. It follows that the section 
when considered within the framework of the entire Immigra- 
tion Statute establishes an overall scheme of procedure to be 
pursued by a claimant who is within the United States and 
asserts a claim or right or privilege as a national of the 
United States. 

The argument that Section 360 was not intended by Con- 
gress to control proceedings where deportation is in issue re- 
tains little if any of its force when it is revealed that the origi- 
nal drafts of the pertinent section contained provisions that 
would exclude deportation proceedings from the operational 
effect_of the section? However, as the legislation developed, 
and was modified through committee action the portion of the 
Section excluding deportation proceedings was taken out of 
the section. Section 360 in its present form establishes no 
limitation on deportation proceedings. However the plain 


7In some of the early Senate and House Bills Section 860 excepted 
actions arising out of deportation proceedings. See § 2055 and H. R. 2379, 
82d Cong., Ist Sess. $ 360 (1951). 
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wording of the section does place a restriction upon nationality 
issues arising out of exclusion proceedings. In view of this 
legislative history it seems clear that the Congress intended 
section 360 of the 1952 Act to cover deportation proceedings 
where the claimant is contesting his nationality. If such was 
not intended, Congress could have expressly excepted it as was 
the case in exclusion proceedings. 

Aside from these reasons there also appears to be a practical 
reason for requiring that the claimant pursue his de novo hear- 
ing in the forum of residence. In most instances many of the 
witnesses who can give relevant testimony pertaining to the 
issue of nationality are located in or about the place of the 
claimant’s residence. Accordingly, it seems reasonable to re- 
quire the judicial hearing to be held at that forum, rather than 
have the witnesses travel great distances at considerable ex- 
pense and inconvenience to the parties involved. In appel- 
lant’s case the administrative hearing was held in Pittsburgh. 
It seems reasonable that the judicial hearing should be held 
there also. 

Hence, the view that the forum of the claimant’s jurisdic- 
tion should handle the judicial review of nationality is sup- 
ported by the language of the statute, by consideration of 
policy, and by the legislative history of the enactment. 

As for the view expressed by appellant that to remit him, 
under 8 U.S. C. § 1503, supra, to another jurisdiction would 
abolish the general Declaratory Judgment Act, it is necessary 
only to direct one’s attention to the fact that the statute in 
question, remitting him to that jurisdiction, expressly confers 
the right to proceed under the Declaratory Judgment Act. In- 
stead of abolishing it, the statute recognizes it and sets it up 
as the procedure to be followed in contesting a denial of a right 
or privilege as a national. With regard to the Administrative 
Procedure Act, it is difficult to see how appellant’s rights there~ 
under would be abolished when his right to proceed has been 
fully accorded him as heretofore set forth, although relief is 
denied. Appellant maintains that the District Court-should 
proceed to a trial de novo under 5 U.S. C. $1009 (a) (6) 
(Section 10 of the Administrative Procedure Act). In perti- 
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nent :part that, section provides that-agency: action, shall beset 
aside where, “unwarranted by the facts to the-extent that the 
facts are subject to trial de novo by the reviewing court” (Em- 
phasis added). It is apparent that this has no application, 
beeause as hereinabove discussed, the “facts” in respect- of 
nationality are not subject, under: the ‘statute. (8‘U. S. C. 
§ 1503, supra) to “trial de novo” by the’ District Court for 
this circuit, i. e., the ‘reviewing court’ of the administrative 
proceedings. 

Section 503 of the Nationality Act. of 1940 (54 Stat. 1171; — 
U.S. C. § 903), gave citizenship claimants. an opportunity: to 
bring their actions in the district in which the claimants resided 
as well as the district in. which the defendants resided. » Appel- 
lant argues that Section 503 was not conceived or drafted as a 
means of obtaining judicial review of deportation orders. Con- 
sequently, he asserts, if Section 503 in not a vehicle for obtain- 
ing review of orders of deportation, a fortiori, neither is Section 
360 of the 1952 Immigration Act. In both of these acts it is 
apparent that a claimant could institute an action for a judg- 
ment declaring him to be a national of the United States. But 
through Section 360 of the 1952 enactment, the Congress in- 
tended to remove from the District Court for the District: of 
‘ Columbia those particular cases where the claimant.is a non- 
resident. 

In his consideration of the matter appellant apparently over- 
looks that a declaratory judgment is only a procedural ‘device, 
and is thedevice utilized in the 1940 statute when it stated that 
the action might be brought in both jurisdictions “for a judg- 
ment declaring” the relief sought, and also in the 1952 Act 
which refers to the Declaratory Judgment Act expressly. In 
both instances, the statute provides where the actions shall be 
brought and what procedure shall be utilized. In the 1952 Act, 
Congress: limited the venue previously conferred upon the 
United States District Court for the District of Columbia} by 
omitting the former nation-wide provision. In so doing it 
seems clear that. Congress has prescribed where the relief: al- 
leged in the instant complaint should be sought. Under the 
circumstances of the. instant case it. appears that appellant 
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should have filed his complaint in the forum of his residence. 
It was not error for the trial court to dismiss the complaint 
without prejudice to proceed in the forum of residence. 


Il. Appellee did not waive the provision of Section 360 re- 
quiring appellant to have his de novo hearing in the juris- 
diction of residence 


Appellant contends that no objection was made as to venue 
prior to answer and accordingly it was waived under Rule 12 
(h) of the F.R. C. P. In view of this he asserts that the trial 
court should have allowed him to have a hearing de novo on 
the issue of nationality, and that it was error for the court to 
dismiss his complaint without prejudice to seek a judicial re- 
view of such issue in the forum of his residence. 

The law recognizes that venue involves a privilege which 
may be lost by failure to assert it seasonably, by formal submis- 
sion in a cause, or by submission through conduct. Freeman v. 
Bee Machine Co., 319 U.S. 448, 459, 63 S. Ct. 1146; Neirbo Co. 
v. Bethlehem Corporation, 308 U.S. 165, 168 (1939). Monarch 
Anthracite Mining Co. v. Coffin, 102 F. 2d 337 (3d Cir. 1939). 

The waiver of venue, by its very nature, suggests that each 
case must be decided on its own set of facts. There can be no 
waiver where it is reasonable to conclude that the party had 
insufficient knowledge of the material facts on which the waiver 
is predicated. Certainly under the circumstances of the instant 
case it does not appear that the appellee was advised suffi- 
ciently of the venue issue. A careful study of appellant’s com- 
plaint reveals that the pleadings set forth therein were insufhi- 
cient to put appellee on notice that appellant desired a trial de 
novo on the issue of his nationality under 8 U.S. C. § 1503. The 
complaint as drawn did not assert that appellant desired a trial 
de novo as it might have done. Contrarily, from its content it . 
is reasonable to suppose that appellant was attacking the ad- 
ministrative finding of alienage on the ground that it was not 
based upon reasonable, substantial, and probative evidence, 
and also that inadmissible evidence was used in determining 
alienage. 

Under these averments it seems reasonable to say that 
appellant, at most, desired a judicial review of the hearing that 
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he had had at the administrative level. On the basis of these 
circumstances it can hardly be contended that appellee was 
put on notice that a de novo hearing on the issue of national- 
_ity was being sought. Hence in the light of these facts it is 
reasonable to conclude that there was no waiver of the provi- 
sion of Section 360, requiring appellant to have his de novo 
hearing at the forum of residence. 


III. Substantial evidence supported the finding of the 

administrative agency _ 

Appellant contends that the order of deportation is invalid, 
because the finding of the administrative agency was not 
supported by substantial evidence. 

In an action filed to review orders of deportation the various 
federal courts have uniformly held that the administrative 
finding will not be interfered with where there has been a fair 
hearing and the finding is supported by substantial evidence. 
Strench v. Pedaris, 55 F. 2d 597 (1931); Palmer v. Ultimo, 
69 F. 2d 1 (7th Cir. 1934), cert. denied, 293 U. S. 570 (1934); 
United States ex rel Georgian v. Uhl, 271 F. 676, (2d Cir. 
1921), cert. denied, 256 U. S. 701 (1921); Schoeps v. Car- 
michael, 177 F. 2d 391 (9th Cir. 1949), cert. denied, 339 U.S. 
914; United States ex rel. Masteras v. McCandless, 61 F. 2d 
366 (3d Cir. 1932). 

Appellant complains that the administrative agency gave 
excessive weight to a certificate of arrival (Ex. 2 of Immigra- 
tion files) which recorded appellant’s age as ten years as of 
September 15, 1909.2 Appellant asserts that such evidence was 
hearsay and accordingly it was improper for the agency to con- 
sider it in arriving at its finding. The law recognizes that 
immigration tribunals are not bound by the rules of evidence 
obtaining in judicial proceedings but are free within reason 
and fairness to follow their own views as to probative evidence. 
Singh v. District Director of Immigration at San Francisco, 96 
F. 2d 969 (9th Cir. 1938) ; Hays v. Zahariadis, 90 F. 2d3 (8th 


*In the immigration file this document is referred to as certificate of 
admission of an alien. Transcript of testimony of hearing dated May 28, 
1954, at pages 9 and 147. 
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Cir. 1937), cert. denied, 302 U. S. 734. The admission of hear- 
say evidence at administrative hearings is perfectly proper 
insofar as the claimant is provided an opportunity to explain 
or rebut such evidence. United States ex rel. Ross v. Wallis, 
279 F. 401 (2d Cir. 1922); Morrell v. Baker, 270 F. 577 (2d 
Cir. 1920). 

The “certificate of arrival” now objected to by appellant as 
being inadmissible hearsay evidence appears to be an official 
document kept in the due performance of public business. Ac- 
cordingly it seems clear that it comes within an exception to 
the hearsay rule and was properly admitted into evidence at 
appellant’s hearing before the agency.‘ In United States ex 
rel. Esshoc v. Fluckey, 19 F. 2d 64 (6th Cir. 1927), the court 
had occasion to rule upon this particular issue. In its decision 
the court stated (19 F. 2d at p. 65): ° 


We think the so-called “landing certificate” was admis- 
sible. This had reference to the landing in the United 
States in 1909 of a man coming from Syria to Cleveland. 
We understand the practice to be that at the point of 
embarkation the steamship company, by analogy to a 
manifest, makes out a record of many particulars re- 
garding the passenger, as obtained from him or other- 
wise. Upon landing at Ellis Island, this manifest is 
delivered to the immigration authorities, and from it 
and other sources, including the immigrant’s statements, 
they make up their landing certificate which is fur- 
nished to the immigrant. It was a certified copy of this 
manifest or certificate, taken from the Ellis Island rec- 


* Appellant’s support for contending the landing certificate was inadmis- 
sible is based essentially on the case of Wong Wing Foo v. McGrath, 196 F. 
2d 120. The court in Wong Wing Foo pointed out that the transcript of a 
witness’ testimony which was given in previous independent proceedings 
before the immigration authorities was not admissible under § 1733 as an 
official record, where the witness was available to give direct testimony. 
The other authorities relied upon present a somewhat similar situation, 
1. e., where witnesses have given statements in ex parte proceedings. Sardo 
v. McGrath, 90 U. S. App. D. C. 95, 196 F’. 2d 20 (1952). 

_* Also see Rosenberg v. United States, 195 F. 2d 583 (2d Cir. 1952), cert. 
denied, 344 U. S. 838, 73 S. Ct. 20, 21; 97 L. Ed. 652; Hervitz v. New York 
Life Insurance Co., 160 Pa. Super. 496, 52.A. 24 368 (1947). 
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ords and duly certified by the authorities there, which 
was Offered in evidence. We think it is entitled to be 
classified as an official record kept in the due perform- 
ance of public business, so far as to be competent as 
evidence, and in this instance it tends to show that 
the passenger stated he was born in Syria. 


From a study of the entire Immigration record it appears 
that in addition to the “certificate of arrival” there was other 
probative evidence that supported the agency’s determination 
that appellant was not a minor when his father was natural- 
ized. Such evidence consisted of the following: 

(1) Draft Board record that in registering for the draft dur- 
ing World War I on September 12, 1918, respondent stated he 
was born on December 17, 1899, and that he was 18 years of 
age (Ex.3, J.A.21). 

(2) An application form for a license to marry signed and 
sworn to by the respondent at Philadelphia, Pennsylvania on 
November 7, 1917, wherein he alleged his date of birth as 
December 17, 1899 (Ex. 4, J. A. 22). 

(3) Respondent’s father’s consent to the marriage, likewise 
executed on November 7, 1917, gives the respondent’s age as 
17 years (Ex. 5, J. A. 22). 

(4) The birth certificate of respondent’s first child born on 
April 8, 1918, shows respondent’s age at the time as 18 years 
(Ex. 5,J.A.22). And, 

(5) Abstract from the Census Bureau records for 1920 re- 
lating to the respondent shows he was recorded by the Census 
enumerator as age 20 as of January 1, 1920 (J. A. 22). 

Each of the above gives some measure of proof that appel- 
lant was in excess of 21 years of age at the time of his father’s 
naturalization. However, when all of them are considered to- 
gether and in the total setting of the immigration proceeding, 
it then appears that there is substantial evidence to support 
the findings of the immigration agency. 

Appellant also contends that the Government shifted to him 
the burden of disproving alienage. In support of this con- 
tention he quotes from the last paragraph of the Board of 
Tinmigration Appeals’ opinion that cites the case of United 
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States ex rel. Rongetti v. Neelly, 207 F. 2d 281 (7th Cir. 1953). 
In Rongetti the court stated at p. 284: “The burden of proof 
in establishing alienage in deportation proceedings is of course 
on the government. United States ex rel. Bilokumsky v. Tod, 
263 U.S. 149, 44S. Ct. 54, 68 L. Ed. 221 (1923). Although we 
do not have before us the record which was made in the de- 
partment, we must assume that the findings made therein are 
supported by evidence of a substantial nature. In any event, 
there is no dispute that plaintiff was born in Italy and came 
here from that country. Therefore the burden of proof to es- 
tablish his citizenship in this country was upon plaintiff.” 
(Emphasis added.) 

Thus, it seems clear that any reference the Rongetti decision 
made to the alien proving his citizenship was dictum, and was 
not the basis on which the court concluded its finding. Ac- 
cordingly it seems reasonable to conclude that in appellant’s 
case the appeals’ board did not shift the burden of proving 
alienage to appellant. Rather the appeal board’s decision in 
making reference to the Rongetti decision was concluding that 
the evidence presented by the Government, considered along 
with that presented by appellant, was sufficient to establish 
alienage. Appellant also contends that the prior determina- 
tion in 1937 by the Immigration Service that alienage was not 
established proves a prima facie case in favor of appellant. 
In support of his position appellant cites Wong Chow Gin v. 
Cahill, 79 F. 2d 854 (9th Cir. 1935), and Wong Kam Chong 
v. United States, 111 F. 2d 707 (9th Cir. 1940). A close 
reading of these decisions makes it apparent that these cases 
are applicable to situations where a person has been previously 
determined to be such native born citizen by the immigration 
officials. In the instant case the Immigration Board had not 
made a prior determination that appellant was a citizen. Con- 
trarily the extent of the 1937 hearing was to the effect that 


*In Wong Kam Chong v. United States, supra, the court stated at 111 
¥F. 2d at p. 710. “The precise facts before us are that appellant is seeking 
to deport under 8 U. S. C. A. $282 a Chinese person who claims to be @ 
native born citizen of the United States, and who had been previously 
determined to be such native born citizen by the immigrant official. We 
specifically restrict our decision to cases disclosing such facts.” 
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alienage had not been conclusively established (J. A. 30). 
Consequently, the posture of appellant’s case was not such as 
to establish a prima facie case of citizenship. But, assuming, 
arguendo, that a prima facie case existed in favor of appellant, 
the record of the Immigration Board considered in its entirety 
leads to the reasonable conclusion that the Government car- 
ried the burden of proving alienage, and the finding of the 
agency is supported by substantial evidence. 


CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Ottver GascH, 
United States Attorney. 
Lewis CaRRo.L, 
Freep L. McInryne, 
Assistant United States Attorneys. 
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